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a * LAMBERT v8. FRANCHEBOIS ET AL.* 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. LANDRY, JUDGE BOYCE OF THE SIXTH DISTRICT PRESIDING. 


The paraphernal property of married women is not bound for the debts 
contracted by the husband while at the head of the community: neither 
are the fruits liable, when the wife administers her own property. 

A sale by the husband to the wife, when made for replacing her dotal and 
paraphernal property Or effects, is valid in law, particularly when no 
fraud and collusion is alleged. 

A sale from husband to the wife, for replacing her dotal and paraphernal 
effects, should not be attacked, unless on the ground of fraud and 
collusion. 


This is an injunction to stay a seizure under execution. 
The sheriff seized under execution, which issued on a 





* Judge Garvanp did not sit in the first sixteen cases in the Western 
District, at Opelousas. He was sworn in and took his seat on the 23d 
September, 1840. On that day, Judge Simon withdrew for the remainder 
of the term at Opelousas, having been counsel in all the other causes which 
were tried. Judge Buttarp didynot get to Opelousas this term, being 
detained in travelling; but went on to Alexandria, and met the court there. 
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Wasrenx Dist. judgment obtained by David Simmons against Pierre Joubét 
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‘ husband of the plaintiff, and one J. N. Franchebois, hi 
surety, seven bales of cotton and a horse, which the plainti 
alleges is her separate, paraphernal property, and was pointed 
out to the sheriff by Franchebois, who was one of the defeng 1. 
ants in the execution. 
The plaintiff alleges that the property seized is perapheill 
of which she had the administration, and is not liable for t 
husband’s debts. She prays that the sale be enjoined, am 
that she have judgment for damages against Franchebois, fo is 
his malicious conduct in this case. a 
The defendant pleaded the general issue, and prayed th thai 
the injunction be dissolved, with damages. “ 
The evidence fully showed that the property seized, espes 
cially the cotton, was raised by the plaintiff’s own slaves ¢ ( 
her land ; and that she had, by notarial act between her and_ 
her husband, resumed the administration of her own sepa 
rate property, which she had inherited from her parents. —— 
There was judgment perpetuating the injunction, af 
decreeing the property under seizure to belong to the plainti 
The defendant appealed. 


T. H. and W. B. Lewis, for the plaintiff, contended, thal 
the judgment should be confirmed. The facts of the ca : 
show that the plaintiff ought to recover. She shows in supe 
port of her claim an act passed between herself and husband, 
the 23d July, 1838, by which the property brought by her 
into marriage is set off to her; and other property sold a 
delivered to her by her husband, in payment of the portion 
of her inheritance, which he had received in cash. She hat 
the control and sole administration of all her own property. | 

2. She exhibits papers from the probate office, to sho 
what her paraphernal property was, and also the testimony 
of witnesses. Upon this evidence we will raise but one 
question of law, which is, that the act from Joubert, the” 
plaintiff ’s husband, settles and fixes her rights, and gives: a 
good and valid title to the land, slaves and other property 
claimed by her, so far as it was not her’s by inheritangy 
Louisiana Code 2420 and 2421. 
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| Splane and Linton, for the defendant, insisted that the Wesrzan Dist, 
seizure in this case was properly made, and the judgment of September, 1840. 






















the District Court should be reversed. LAMDERY 
2. Because the debt which was sought to be collected |. ° 


against Joubert, was a community debf, and all the property = =r 4% 
of both husband and wife, so long as the same remained in - 
community, was bound for its payment. 

N. B. This debt was created before the contract between 
husband and wife. 

$. The husband cannot transfer to the wife his own pro- 
perty, or that of the community, for the purpose of replacing - 
her dotal or other effects, by a contract before a notary, 
before the amount of her claim is established by a court of 
competent jurisdiction, contradictorily with the creditors. 

4, If the paraphernal property be administered by the wife, 
or set aside to her by contract, the revenues arising from such 
i property must be applied to the payment of the marriage 
M4 charges, community, &c., and may be seized and sold to 
pgatisfy a community debt. Louisiana Code, 2362, et seq. ; 
Bin, 2409, and authorities there referred to. 





Lewis, in reply : 
1. If the wife who administers her paraphernal property 
be bound to contribute to support the marriage charges, this 
may give an action to creditors to compel such contribution, 
but does not authorize a seizure of the fruits of her parapher- 
nal property to pay a debt of the husband. Louisiana Code, 

article 2366. 

2. There is no evidence showing the debt, on which the 
judgment was rendered against Joubert, was contracted for 
_marriage charges, and if there were, such debt cannot be 
collected by seizure of the wife’s property, without first 

. obtaining judgment against her. 

3. The community consists only of the fruits of the effects 
administered by the husband, &c., and not of the fruits of para- 
phernal property administered by the wife ; Louisiana Code, 
2371: which last are not liable to be seized to satisfy the 
debts of the husband. 


ce. ©. 
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Weersmx Distr. 4. The sale of July 23, 1838, is valid in law; was made 
September 1840. for a legal consideration, as is proved in the record, and is nob 
uauezer even alleged to be fraudulent. Louisiana Code, 2421. 


v8. ; 
tat _—- Simon J., delivered the opinion of the court. 


Plaintiff states, in her petition, that an execution having 
issued against her husband at the suit of one David Sim 
mons, the sheriff seized seven bales of cotton and a ho 
which she claims as her property. She further alleges, that 
said cotton was made on her land by the labor of her slavegy 
and was ginned at her own expense; that the land and” 
slaves are her paraphernal property, whereof she has the 
legal administration. She prays for injunction and for damas 
ges, and that said injunction be made perpetual. Defendants 
plead the general issue, and that the injunction may be digs’ 
solved. The district judge rendered judgment perpetuating” 
the injunction, and one of the defendants appealed. : 

The evidence shows that the judgment, by virtue of which 
the execution issued, was rendered on the first of Decembe 
1838 ; that on the 23d of July preceding, the plaintiff, by 
notarial act, resumed the administration of her paraphernal 
estate, which consisted in a plantation, slaves, horses, cattle” 
&c., and a certain sum of money; all which she had ins § 
herited from the estates of her parents. All the acts relative: 
to the estate of her father are produced. The same authenti : 
act contains also a sale or transfer of certain property from 
the husband to the wife, in payment, and as the replacing” 
of the amount which he had received in her right from the. 
estate of her father. It is further shown, that the cotton — 
seized was made on her land, and raised by her slaves ; and) 
that the horse is her property. ‘hal 

It is contended by the appellant: 1. That the debt, being’ 
a community one, created before the contract between huss” 
band and wife, all the eid of both is bound for its © 
payment. — “a 

2. That the husband cannot transfer his own property (0 — 
his wife, or that of the community, for the purpose of ree — 
placing her dotal or other effects, before the amount of her ~ 
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claims is established contradictorily with the creditors: And Wesrzaw Dist: 
$d. That if the paraphernal property is administered by S¢Ptember,1840. 
the wife, the revenues arising therefrom must be applied to yssie 


the payment of the marriage charges. pan. oe 


I. It is perfectly clear, that the paraphernal property of a = erat 


married woman is not bound for the debts contracted by the he parapher- 
husband ; and, that the fruits, proceeding from such pro- prot 1 oc Bo 


perty, do not belong to the community, unless the wife if net, bound for 


i ini j TT] tracted by~ the 
permits the husband to administer it. Louisiana Code, aarti, 


articles 2363 and 2371. at the 


II. It is necessary to remark, that the defendant’s answer aan Ro 


5 ° % ‘ are the fruits lia- 
contains no allegation of fraud, or collusion between the ie cha’ ae 


parties to the act. The law authorizes the wife to with~- wife administers 
draw from her husband the administration of her paraphernal Ho i ti 


estate, whenever she thinks proper to doso; Louisiana Code, Mt. by ae 


article 2364: and it cannot be doubted, that a sale or trans- wife,when made 
fer of property, made by a husband to his wife, is valid in {rtrPiscing her 


law when it has been made for the replacing of -her dotal ge ae a te 


or other effects, particularly when no fraud and collusion is validin law, par- 


urged against it: Louisiana Code, article 2421. In this case, ewaniy, when 


there is satisfactory proof that the sale in question was made lusion is alleg- 
for a legal and valuable consideration, and we cannot see any. A sale from 
reason why the husband’s creditors should be permitted to —_ rad replace 
attack it, unless it be on the ground of fraud and collusion. a a 
III. The defendant has not shown that the debt, to satisfy fects, should not 
which the seizure complained of had been made, was con- oe a 
tracted for marriage charges ; and, had such evidence been Sraund of fraud 
adduced, we are not ready to say that it could have autho- 
rized a scizure of the fruits of the plaintiff’s paraphernal 
property. This circumstance might entitle the creditors to 
an action to compel a contribution on the part of the wife, 
and then only after judgment obtained against her, could her 
property be seized to satisfy such debt. 
We are of opinion that the district judge did not err in 


perpetuating the injunction. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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Western Dist. , wl 
September, 1840. WILCOXON 8. ROGERS ET UX. wie 
=————— 

ae APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH | . 


ore 
tg 


ROGERS ET UX. ST. MARY, THE JUDGE OF THE SEVENTH PRESIDING. 


Titles to land must be located according to their calls; and, where 
of the place called for by the title, is abandoned, and another 
locates it and acquires a better title, the party abandoning cannot ma o 
his location in another place to the prejudice of others. He must suffer 
the loss. Be 
Where two confirmations of land titles are of equal dignity, and one ie 


regularly located and accompanied by possession, and no steps takeq) 
by the other, the first will hold the land by the prescription of 


years, 
A corporeal possession in the beginning, a civil one will be sufficient to 
complete the possession already begun, and to support the prescription, 
of ten years. " 


This is a petitory action. The plaintiff alleges, he ig” 
owner and possessor of one thousand arpents of land situs 
ated at the confluence of the rivers Teche and Atchafala 
having twenty-five arpents front on the Teche. He derives 
title from the heirs and legal representatives of Henry and 
John Bosler, deceased. He further alleges, that Matthew) 
Rogers and wife have taken illegal and forcible possession) 
of a part of said land, and have committed waste thereon 
to his damage one thousand dollars. He prays indgmeata 
dispossessing the defendants of his land and for his damage 
The defendants denied generally the allegations, and averred 
that they were the lawful owners of land on the east side” 
of the Teche, having a front of seven arpents with the; 
depth of forty; the title to which they derived from Levi, 
Foster, who held under one Wm. Biggs. That Foster sold) 
to the former husband of one of the defendants (Sojourner) | 
with warranty, and has since died, leaving a widow who is © 
administratrix of his estate, and whom they call in warranty, 
They plead prescription of thirty, twenty, and ten years; 7 
and pray to be quieted in their title and possession to said 
land. e 
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’ The widow Foster set up title under Biggs, from whom WasrzaxDisn, 


her husband purchased the 5th November, 1816. She calls eee 1840, . 


the heirs of Biggs in warranty. Biggs’s heirs denied gp eg 
right of the plaintiff, or widow Foster, torecover. They aver 
their ancestor had a good title to six hundred and forty acres 
of land on the east side of the Teche, the title to which was 
confirmed by Congress the 29th April, 1816. They admit 
their ancestor sold to Levi Foster the tract of land specified ; 
that he acquired it by a valid title ; and that the plaintiffs 
have no title. They deny that this is the same land sold by 
Foster to Sojourner ; and also deny that they are responsible 
to Foster's widow in warranty ; and plead prescription of 
ten and twenty years. 


On the trial, the plaintiff exhibited title to a tract of 
twenty-five arpents front of land on the east side of the 
Teche, at or near its junction with the Atchafalaya, which 
was granted by virtue of a requéte to John and Henry Bosler, 
dated 7th December, 1801, on a certificate of vacancy by 
the commandant. This title was confirmed by the govern- 
ment of the United States the 29th April, 1816. 


The defendant showed title under Biggs, who had posses- ' 


sion and resided on the land. The main contest arises out 
of the manner of locating these claims. 


The plaintiff contends, that his land cannot be located at 
the confluence of the two rivers, according to the calls of the 
title, because an older claim of one Jacques Deronen covers 
that part, or about one hundred and twenty acres, and 
pushes his land higher up the Teche, and that Boslet’s title 
is superior to Biggs’e ; and he further insists, that he has a 
right to push up the latter and take his quantity from the 
defendants who reside on it. 


Biggs’s heirs showed title, confirmed by the government, 
in proof of possession, founded on settlement, occupancy and 
cultivation, from 1801 and ’2 up to the present time. 


The district judge was of opinion, after an attentive ex- 
amination of all the evidence and titles, that the defendants 
had the best title, and were entitled to the land they claimed. 





‘ 
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WestruxDisr. There was judgment in their favor, and the plait ti 
September, 1840. appealed. f 


WILCOXON 


we. T. H. Lewis, for the appellant. 


ROGERS ET UX. 


Splane, contra. 


Simon, J., delivered the opinion of the court. - 


Plaintiff sets up title to a tract of land situated at or 
the confluence of the rivers Teche and Atchafalaya, come 
taining twenty-five arpents front on the river Teche, or ak Du 
one thousand superficial arpents, which title is derived from 
the heirs and representatives of John and Henry Bosh ler, 
He alleges, that the defendants have taken possession of @ 
part of his land, and prays that they be ordered to remove 
from said land. He also prays for one thousand dolla 
damages. (a 

Defendants called in their warrantors, who all filed the it 
answers, in which they allege that William Biggs, undet 
whom they hold, had good and valid titles to six hundia 
and forty acres of land on the east side of the bayou Teche, 
acquired from the government of the United States by set 
tlement, and regularly confirmed and located. They alg 
plead the prescriptions of ten and twenty years. The infos 
rior court quieted the defendants in their title to and pom 
session of their tract; from which judgment, plaintiff, 
appealed. q 

The titles of the plaintiff are predicated upon a requélee 
and certificate of vacancy signed by the Spanish commands 
ant, dated 7th December, 1801, in which the Boslers deman 
a concession of twenty-five arpents in front, by the ording 
depth of forty, situated at the mouth of the river Teche, on 
the east side. A part of this tract (six hundred and forty 
acres,) was confirmed in their favor on the 5th of September, #- 
1811; and the balance of two hundred and six acres, is 
confirmed to them by act of Congress of the 29th April, 
1816. The first confirmation was located, by a regularly 
approved plat, on the 28th of November, 1813, the upper 
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line of which calls for the defendants’ tract ; and the second 
confirmation never was located. 

Defendants’ claim is founded on a permission to settle, 
given to Biggs by the commandant of Attakapas in 1801, 
and upon Biggs’s settlement in 1802, with proof of pos- 
session and occupancy, by virtue of which he was confirmed 


in his tract to the extent of six hundred and forty acres, by 


act of congress of the 29th of April, 1816. This confirma- 
tion was located by a plat of survey made on the 24th’ 
February, 1819, and approved on the 5th of October, 1824, 
The lower line of this plat calls for Bosler’s. 


From the parole evidence, it appears that Bosler’s settle- 
ment was originally on a mound at the point of conflu- 
ence of the two rivers, where they had a house; and that 
Biggs’s settlement was about a mile from said point. Biggs 
occupied and cultivated a part of the land for a number of 
years, and was living upon it when he exchanged with 
Foster, (5th of November, 1816.) Svjourner purchased of 
Foster in 1828, and continued to possess and cultivate the 
land. There is proof of payment of taxes by Biggs, Foster, 
and Sojourner; and the surveyor, appointed by the court, 
shows the old marks and boundary posts which he found 
on the tracts to correspond with the approved surveys. 

From the returns of the surveyor, it appears that the point 
at the confluence of the two rivers, to the extent of one 
hundred and twenty acres, is claimed by one Jacob Deronen, 
by virtue of a Spanish title regularly confirmed; that this 
quantity is not included in the survey made for the plaintiff 
in 1813; and the plaintiff contends that he has a right to 
make up that deficiency by carrying his line further up, and 
taking the same quantity out of defendant’s tract. He also 
maintains, that as his second confirmation, for two hundred 
and six acres, grows out and is a part of the tract which he 
originally owned, that he is entitled to locate it above the 
upper line of his first confirmation, so as to make it an entire 
body of land between the upper line of Deronen’s tract and 
the removed lower line of the defendants. ~ _ 


2 VOL. XVI. 
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Western Dist, 

September, 1840, 
— 


nogEns EF Ux. 
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Westerns Dist, | When the plaintiff located his first confirmation, he thoy 
Sepiember, \840. proper to abandon the very spot of his vendor’s original g 

wucoxox tlement at the mouth of the river, which place his title ¢ co 
nocrne wr ux, £0F, and to carry his lower line further up. This was( 

Titles to land t@inly irregular, and the circumstance of his titles conflic 
— located with Deronen, cannot turn to the prejudice of the defe 
their dalle; and ants. It is a well settled rule, that titles must be locat ee 
the place ealed according to their calls; and it is clear, that if Deronen t ad 
nt bythe ties a better title than plaintiff to the one hundred and twenty 


another person acre tract, plaintiff was to suffer the loss, since his title I : 
oni atbener for the very place where Deronen located his. This plainti & 
eee hat perty knew at the time he made his survey, as he then extended 


not make ‘oo his lines so as to include the balance of his tract, under 
eation in another 


place, to the first confirmation, between the upper line of Deronen’s 

—* He f the lower line of the defendants’, after abandoning the 

must suffer the hundred and twenty acres cailitelitig with Deronen. This 
wan part of the plaintiff’s claim must therefore be rejected. 

The next question is with regard to the second confir 

tion, which plaintiff seeks to locate on defendants’ tract, 


Where two Both confirmations were obtained by the same act of 
ooevmacagaed congress, and are, therefore, of equal dignity; but the 
— po defendants caused their title to be regularly located, and no — 
nd one is re 
larly located a attempt has been made to show that plaintiff ever took any — 
en at step to locate his. Defendants were in the actual voll 
ns. legge corporeal possession of the land, in good faith, at the time 
first will hold their confirmation issued, and the subsequent location 


wd Bi the afforded them the means of ascertaining the metes and 
ten years. bounds of the tract which they were then possessing by 
virtue of a just title, by them definitively acquired in 1816, 
Although Foster did not, perhaps, continue to have the cor- — 
poreal possession of the land after his purchase, he possessed 
it civilly, animo domini, and by virtue of a title sufficient to 
transfer the property. Sojourner purchased in 1828, took 
immediate possession of the tract, put it in cultivation; 
and as it is perfectly clear, and cannot be controverted, that 
the actual possessor, who proves that he or his authors have 
formerly been in possession, is to be presumed to have been 
in possession in the intermediate time; Louisiana Code, 
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article $458: that when a person has once acquired posses- Wesreny Dist. 
sion of a thing by the corporeal detention of it, the intention September, 1840. 





of possessing suffices to preserve the possession in him, Price 

although he may have ceased to have the thing in actual ofeapir ¢ 
custody ; Idem., 3405: and that, to plead the prescription of anal 
(en years, it is only necessary to show a corporeal possession mea ee 
in the beginning, a civil one being sufficient to complete the civil one will be 


ssion already begun. Idem., article 3453. We are of complete the 
opinion that the defendants, having satisfactorily established ar pg 
that they have possessed the tract of land confirmed in their and to support 
favor, in good faith, by virtue of a just and legal title, during Sins 
more than ten years previous to the institution of this suit, 
(Idem., articles 2445, 6, 7, 8, 9, and others,) have acquired 
such title, by prescription, as cught to be considered sufficient 
to defeat the plaintiff’s pretensions. 
For these reasons, we come to the conclusion that the 
judge a quo did not err in giving judgment in favor of the 


defendants. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


GARY v8. SANDOZ. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. MARTIN. 


The mere fact of a person’s dying in another parish, is not conclusive that 
his succession ought to be opened and administered there, or that it 
ought not to be administered in another parish where from an inventory 
the deceased left property. 

When a succession has already been opened and partially administered in 
a parish where the deceased left property, the former proceedings will be 
considered as prima facie evidence of the facts necessary to base the 
jurisdiction on an application to continue and complete the administra- 

tion in the same place. 
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This case comes up in the form of an opposition to.th 


September, 1840. defendant’s application to be appointed administrator of th r 


% 


GARY 
v8. 
SANDOZ. 


estate of Jean Pierre Descuirs, deceased. 3 * 
The defendant, David F. Sandoz, presented his petiti 
the judge of probates of the parish of St. Martin ; showing” 
that there was property belonging to Descuirs’ estate, not 
administered in said parish; that it was the desire of the 
heirs and creditors that it be administered, and he prayed to) 
be appointed administrator. j ‘ 
The application was published according to law. lor 
Gary, the plaintiff in opposition, presented his petition, 
objecting tothe appointment of the defendant or any other 
person, as administrator ; alleging that Descuirs’ succession — 
was not vacant; that he died in New-Orleans, the place of ” 
his domicil, and left no property in this parish ; and that hig” 
succession is not opened here. ie 
The evidence showed Descuirs’ succession had been admis. | 
nistered in part by F. Beauvais, in the parish of St. Martin, 
who had been qualified as administrator, and taken an inven 
tory, but died before he completed his administration. The | 
present application is made that it may be completed. The | : 
whole proceedings in appointing Beauvais, and the inventory, | 
all had in the parish of St. Martin, were produced in 
evidence. 2 
~ The probate judge was, however, of opinion he was with a 
out jurisdiction and dismissed the application. The defend. ; 
ant appealed. j 
Morse, for the plaintiff, insisted that the defendant failed to : 
establish a right to open the succession ‘of Descuirs, in Sty 
Martin, when it was admitted he died in New-OUrleans, the 
place of his domicil. Code of Practice, article 928. a 
2. It is not shown that there is any property of the deceased — 
in St. Martin, on which to administer ; at least, any <r 4 
there at the time of this application. : 


Voorhies, for the defendant, contended that the plaintiff had — 
no right to interfere in this matter; not being a crediton — 
XN 
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That the succession of Jean Pierre Descuirs had been opened Westen» Dist. 
and’ partially administered in the parish of St. Martin, by September, 1840. 
Francois Beauvais, who had died, and it was necessary to chats 


complete the administration. siete: 






















Fd 


Simon J., delivered the opinion of the court. 


‘The only question submitted to our consideration in this 
case is, whether the judge of probates of the parish of St. 
Martin, decided correctly in refusing to entertain jurisdiction 
of the application made by the appellant, to be appointed 
administrator to the estate of J. P. Descuirs, deceased, and in 
rejecting said application, 

The record presents the following facts: Descuirs died in 
New-Orleans; the period of his death is not shown. In 
October 1831, his beneficiary heirs presented a petition to 
the Court of Probates of the parish of St. Martin, alleging 
that his succession was opened in said parish, and praying 
that an inventory of the property of the estate be made, and 
that an administrator be appointed. The judge a quo, then 
entertained jurisdiction ; the inventory was ordered and made 
accordingly, and on a further application made by Beauvais, 
one of the heirs, he was appointed administrator to the suc- 
cession of Descuirs, stated in the order to be “late of the 
parish aforesaid, deceased ;” Beauvais took his oath and gave 
his bond as administrator, and proceeded as such to adminis- 
ter on the estate. Some time afterwards, Beauvais died, and 
the estate of Descuirs remained unadministered and unliqui- 
dated for a number of years, when in February 1840, the 
appellant, Sandoz, presented a petition to the court a qué, 
alleging that Descuirs’ estate had been opened for some time 
in said parish, that the property inventoried had never been 
disposed of, that the debts had never been discharged, and 
prayed to be appointed administrator. Before the expiration 
g of the ten days, a third person who shows no interest in the 

estate, made opposition to Sandoz’s application, suggesting 
to the court that the deceased had his principal domicil in 
d New-Orleans, where he died, and that he had left no pro- 
perty in the parish of St. Martin. The judge of probates, 
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Westzrx Dist. Without any proof but an admission found in the record, the 
September, 1840. Descuirs had died in New-Orleans, was of opinion that he! 


———__ 


ouent could not entertain jurisdiction of the application, and rejee \ 
sicvor, it From this judgment the applicant appealed. at 
The merefact The mere fact of Descuirs’ death in New-Orleans, is not, ‘ 


of a person’s dy- in our opinion, sufficient to authorize us to conclude that hig — 
ing in another 


parish, is not estate ought to be opened there, or that it ought not tobe 


Haaensi ye ession Opened in the parish of St. Martin, where, from the inventory, — 


ht to b: i i i 
oughtto be open’ it is shown he left property. It is true, that if a deceased 


tered there, person had no fixed residence in the state, his estute should — 


ought 9 - Rn be opened i in the parish in which he died, unless, if he have 


oo eager in effects in different parishes, his principal property be in 


where, from an another parish. Louisiana Code, 929; Code of Practice 
— lek Grticle 929. But it is equally true, that although Descuirs_ 
PrePhese a suc- Uled in New-Orleans, he may have had his domicil in St, 
cession has al- Martin, or he may have owned no property in any other 
aan polly parish. Perhaps, if this were the first application for the 
cages gir dls administration of Descuirs’ estate, it would have been incum, 
the deceased left bent on the appellant to show such facts as are legally. 
= coy lle’ necessary to authorize the judge a quo to entertain jurisdi¢. 
ings wir becom, tion ; but when we have before us the proof that the estatg 
facie evidence of had already been opened in St. Martin, that legal proceedings 
— facts neces- 
to base the had been had in relation thereto, and that an administrator 
jeredition on had been appointed and qualified there, we may fairly pre 
pecone —— sume ‘that the judge of probates did not take jurisdiction’ 
ministration in Without being satisfied that he had a right to do so. We ae 
the same place. disposed to consider the former proceedings as prima faci 
evidence of the facts on which the right of jurisdiction is” 
based ; and.as, in our opinion, the present application is val 
a continuation of the first proceedings, it would require very” 
strong proof on the part of any opponent, to destroy their i 
legal effect, and to treat them as nullities. Bi: 
Under this view of the question, we think the judge a quo” 
erred in refusing to maintain his jurisdiction, and in dismnise- 


ing the appellant’s application. 


It is, therefore, ordered, adjudged and decreed, that the” 
judgment appealed from be annulled, avoided and reversed’; 
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that the plea to the jurisdiction be overruled ; that the judge WasreuxInsr. 
of the Court of Probates proceed to take cognizance of the September, 1840. 
appellant’s petition, and that this case be remanded for” q,xron 


further proceedings, the appellee paying costs in this court. a 


} 
. TAYLOR 08. ANDRUS. 


is APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
\ 8ST. LANDRY, THE JUDGE OF THE SIXTH PRESIDING, 


a Contracts of hiring, must be construed and modified by the usages, 
it customs, and general understanding of parties in the country where 
6 they are made; asa slave, hired for an ostler in a country inn, may be 
le used also to drive a wagon, to haul provisions and fuel for the tavern: 
ye So, where a slave was hired as an ostler in a small town, and he was 

employed to drivea wagon and haul wood to the tavern, and was acci- 

dentally killed: Held, that the owner cannot recover his value, as having 


This is an action for the value of a slave which the 
plaintiff hired to the defendant, and who was killed whilst 
in the employ of the latter. The plaintiff alleges, that he 
hired, for one year, his slave Henry, of the value of fifteen 
hundred dollars, to the defendant, as an ostler in the town 
of Opelousas, a description of service in which he was well 
skilled, and which is free from danger; but that the defend- 
ant, disregarding his agreement, on the 11th of May, 1839, 
7] employed said slave to drive a wagon and team; that some 

# of the horses were ungovernable, vicious and dangerous, 
known to be such to the defendant, and ran away with the 
»/@ Wagon, threw the slave Henry to the ground with great 
violence, drawing the wagon over him, fracturing his leg, 
tnd inflicting wounds of which he soon after died. That 
ithe defendant, by reason of his having diverted said slave 


C- 
te 
gs been improperly used or employed. 
Lor 
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Wesrenx Dist. from his employment as an ostler, and employed him in| 

ha 1840. dangerous service, not intended by the contract of nies 
~~ gaxran «out. of his proper business as an ostler, has rendered him . 
axpacs, © liable for his loss and to pay his value ; for which he pray 


judgment. 
The defendant pleaded a general denial. 


The evidence clearly showed, that the defendant h : 
employed the boy Henry to drive a wagon and team | in 
hauling wood to his hotel in the town of Opelousas. That 
on going out of town for the third load, in descending to 
bridge over a small bayou, some of the horses took righ 7 
and began running. The boy was thrown off, and the 
wagon run over him, broke and fractured his leg, brais ed 
and hurt him so that he soon after died. The occurrence ¥ 
shown to have been purely accidental. It appears, howeyg, 
in evidence, that the defendant acknowledged to the 
plaintiff’s attorney that he had hired the boy Henry anf 
ostler, and when he was about using him, on a former 
occasion, to drive a hack, he asked the consent of I ; 
Taylor, the owner ; but that, in the present case, he ite : 
done so. oa 

It further appeared, the defendant had a very vicious he * 
which he said was so bad he could do nothing with | 
One witness (bar-keeper,) declared that when the. b 
started, he heard the defendant forbid the boy Henry from 
putting the vicious horse in the wagon. The boy was thet 
on the leading horse, and ready to drive out at the gale 
The vicious horse was jumping, and the defendant ord re 
the boy never to take this horse again, and to take him 
of the wagon, and went into the house. The boy, it vem 
disobeyed, and kept the vicious horse in gear. He went 
haul wood for the house, and one of the defendant’s boyail 
with him and rode in the wagon, and, according to som 
accounts, was cracking a whip while going down a. 
descent to the bridge, which was the probable cause ¢ 
horses becoming affrighted and running away with 
wagon. ‘i 
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On the whole evidence of the case, and after receiving ——— 
a charge from the judge, the jury returned a verdict of 


seven hundred dollars for the plaintiff; and from judgment — 
rendered thereon, the defendant appealed. 















W. B. and T. H. Lewis, for the plaintiff, insisted on the 
affirmance of the judgment. They argued to show that 
the defendant was guilty of neglect in allowing the slave 
to be employed in driving a wagon, especially when it is 
shown that the defendant well knew one of the horses was 
vicious, unmanageable and dangerous. He illegally diverted 
the slave from the employment for which he was hired (that 
of an ostler,) to the more dangerous one of driving a wagon 
and team. The law of bailment was cited and relied on. 
: 2. Where a slave is hired as an ostler, the law expressly 
‘__ forbids that he shall be otherwise employed ; and, if any 
-§ accident happens, the hirer is responsible for neglect and for 
‘§ not taking the proper care he was bound to do. Story on Bail- 
| menis, verbo Hiring, 263, section 39 ; Louisiana Code, 2681-2, 































Voorhies and Swayze, for the defendant, 

1,. The defendant ought not to be made responsible for the: 
"?*m loss of the slave Henry, who was accidentally killed. He 
bi had no control over the act from which the accident resulted, 
On the contrary, it seems that he expressly forbade the slave 
Henry from driving the wagon ; but, unfortunately, the order 
was disregarded. 

2. The law exacts of the lessee but ordinary diligence, in 
the preservation of the property. The defendant, in this 
instance, exercised not only ordinary but extraordinary dili- 
gence ; and it is clear, that he could not have prevented the 
5 accident had he used all the diligence which a prudent man 
ae would have done in the preservation of his own property. 

Hence, no liability results. Story on Bailment, pages 268-4 
and 5; Kent’s Commentaries, vol. 2, p. 456; Jones on Bail- 
menis, p. 26, 90. 
$. Admitting that the defendant permitted the slave Henry 
ary to drive the wagon on this occasion, yet it was not beyond 
3 VOL. XVI. 





































18 


TAYLOR 
v8. 


Wesrenx Disr. the sphere of an ostler at a country inn, whose services, 
Sepiember, 1840. cannot be presumed, were to be exclusively confined to 


ANDRUS, 


‘' from that for which he had been hired. The case was id | 


CASES IN THE SUPREME COURT 






care of the horses. 


Morphy, J., delivered the opinion of the court. a 


This is a claim for the value ofa slave alleged to have | e : et 
hired to defendant as an ostler, and killed while employed! 
the defendant to drive a wagon, a service said to be differe 


before a jury, who brought in a verdict for the 
After an unsuccessful attempt to obtain a new trial, 
defendant appealed. , b 
The evidence shows that th~ defendant, who isa taven De 
keeper, employed plaintiffs slave, together with one of. 
own, to haul wood in a wagon for the use of his house ; he 
one of his horses being rather skittish and vicious, defendag 
(says one witness) cautioned the boy to be careful of him 
another witness says that he had ordered him not to use S 
particular horse. After taking to defendant’s house twe . 
three loads, the horses ran away on their way back to. hu 
woods with the empty wagon ; the plaintiff’s slave fell fre 
the horse he was riding, broke his leg, and died shortly after, 
There is no testimony that the boy was hired as an ost er, 
The defendant admitted, after the accident, that he was i 
his employ as such ; this admission alone would prove ¢ rt 
use defendant nade of the boy rather than any agree nt 
on the subject with his master; but it is coupled with yo 
circumstance that on a previous occasion, the defendan h 
before using the slave as a hack-driver, asked plaintiff's 
consent to do so. This conduct of defendant gives strong 
countenance to the averment in the petition, that the olay 
was hired expressly as an ostler. Admitting such to be tk 
fact, it by no means follows that the hirer was not to exai ' 
from the slave any other kind of service whatever. An intels ” 
ligent being like a slave, cannot be assimilated to a horse. rf 
an inanimate object, the particular uses of both, which 
limited, and cannot be changed without materially impai ing. 
their value or utility. A race horse, for instance, would lose — 
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all his value as such, were he to be put to the plough or to. a 
dray. A slave, although hired as possessing a particular 
talent, is expected to render numberless other services, espe- 
cially at a country inn, where there is seldom sufficient 
employment for his particular talent or trade. These other 
services or uses he may be put to, cannot in any way detract 
from his value, unless from their nature they be calculated to 
render him less fit for his principal occupation or talent; as 
for instance, if a seamstress, hired expressly as such, was for a 
long time used as a washerwoman or asa field hand. Con- 
tracts must necessarily be modified by the usages, custom 
and general understanding of each country in relation to 
them. Who, among us, would think himself precluded from 
using a slave, hired as a cook, to do a little work ina garden, 
or from sending him for a cart-load of wood for the use of the 
kitchen ? In like manner, had the defendant sent the plain- 
tiff’s boy for a load of hay or fodder to feed his horses, his 
right to do so could hardly be questioned, and the accident 
might have happened on such an occasion as in the present 
instance. If two or three hours in the day were sufficient to 
do his work as an ostler, at defendant’s tavern, was it contem- 
plated by either of the contracting parties that the boy should 
remain idle the balance of the day ? Certainly not. It then 
remains to inquire whether the service of driving a wagon 
be a dangerous one, calculated to lessen the value of plain- 
tiff’s slave as an ostler. Whether bound to ask permission 
or not, the defendant had obtained plaintiff’s permission for 
his slave to drive a hack. It is difficult to believe that he 
would have withheld it for driving a wagon, an occupation 
which cannot be more dangerous. 
much less dangerous ; for horses are more apt to run away 





We incline to think it Held, 


19 


Western Dist. 
September, 1840- 
en 


TAYLOR 
v8. 
ANDRUS. 


The contract 
of hiring must 
be construed and 
modified by the 
usages, customs 
and general un- 
derstanding of 
parties in the 
country where 

ey are made; 
as, a slave hired 
as an ostler in a 
country inn, 
be me ae & 
drive aw to 
haul provisions 
and fuel for the 
tavern, 


So, where a 
slave was hired 
az an ostler ina 
see pet and 

e was employ- 
ed to Fv at 
wagon and haul 
wood, in which 
he was acciden- 
tallv killed : 
that the 
owner cannot re- 
cover his value, 


with a hack than with a heavy wagon. The driving of a as havi 


hack or wagon can hardly be considered as foreign to the 
business of an ostler. It certainly could not render the boy 
less fit for it. Upon the whole, we do not see in the conduct 
of the defendant, any fault or’neglect that should make him. 
liable for a loss that might be considered as purely accidental. 
The jury gave a verdict for seven hundred dollars, when the 


ng been 
improperly used 


or employed, 
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Wastxrx Disr. value of the boy was proved to be fifteen hundred dolla 
September, 1849. being no doubt at a loss to reconcile the law, as stated 
rorsmax them with their sense of natural justice, they split the differ 


v8. ° 
wixorr, ence. This we cannot do. 









- 


te 


It is, therefore, ordered and decreed, that the a 
the District Court be annulled, avoided and reversed ;. 
verdict set aside, and that there be judgment for the de 
ant, yn costs in both courts. 



























FOREMAN 08. WIKOFF. WES 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH or 
ST. LANDRY, THE JUDGE OF THE SIXTH DISTRICT PRESIDING. 


A notice to the endorser, deposited in the principal post-office of he 
parish, but not addressed to him at his domicil or usual place of 
dence, five miles from which there is another post-office, although : 
the same parish, is insufficient. on 





But. where it is shown that notice reached’ the endorser the second y 
after protest, who lived twenty miles from the place, by private ¢ 


veyance of the notary, it is sufficient proof of diligence and notice 0 : 


“Pe 
5 ae 





bind the endorser. e 
This is an action against the maker and endorser of a 
promissory note. It was signed by L. DeKerlegand, and 
made payable to the order of William Wikoff, who endorsed — 
it in blank. The note was protested for non-payment at | 
maturity, and the notary certifies that he gave notice, on the — 
day of protest, to the endorser, by putting that for the! 
defendant in the post-office. in the town of Opelousas) — 
addressed to him in the parish of St. Landry ; and that he 
sent another notice to his residence in the parish, distant) 
about twenty miles. The defendant pleaded a general — 
denial, and want of regular demand and protest, and legal | 
nolice. ) 
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-. Upon these pleadings and issues, the cause was tried. Weersnw Dir. 
‘The evidence showed, that the defendant resided twenty September, 1840. 


miles from the town of Opelousas, where the notice was 
deposited in post-office on the day of protest; and, that there 
is also another post-office within five miles of his residence, 
all in the same parish : but the defendant was in the habit 
of receiving his letters and papers in the Opelousas post- 
office. A witness and clerk of the notary, testified that he 


gave another notice for Wikoff, the day after protest, to Dr. 


Cook, to be delivered, who, in his presence, gave it that day 
to defendant’s wife, in her carriage on her way home, for 
her husband. He admits, in answer to interrogatories, that 
he received it next day after it had been delivered to his 
wife. 

Upon this evidence, there was judgment against the 
defendant, and he appealed. 


T. H. and W. B. Lewis, for the plaintiff, insisted that the 
notice was regular, and sufficient to bind the endorser. 
They prayed the affirmance of the judgment. 


Splane, for the defendant, insisted that the notice of pro- 
test was insufficient to bind the endorser. Where the party 
lives a short distance from a post-office, notice placed in it 
is insufficient. 3 Martin, N. S., 35; 6 Idem. 508; 12 
Louisiana Reports, 182; 14 Idem. 392; 5 Idem. 265; 8 
Idem., 171. 

2. Where an endorser resides in the country, the notice of 
protest put in the post-office must be addressed to him at his 
usual place of residence. 1 Moreau’s Digest, 96. 


Swayze, on same side, argued to show that this notice was 
insufficient. The law required that notice should be de- 
posited in the post-office of the place of protest, if the 
endorser resides at a distance, directed to the nearest post- 
office to his residence. Here, it was directed to the defendant 
in the parish of St. Landry, and he lived twenty miles from 
the place of protest. There was another post-office, much 
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Wesrenn Dist. nearer, and within five miles of his residence. Such n 
September, 1840. i, insufficient and irregular, and discharges the ent he 
rorrmax Martin, N. S., 1389; 6 Idem., 508; 5 Louisiana Report 
wixerr, 2093 8 Idem., 171. ; 

2. The certificate of the notary states that, “he 5 
another notice to the usual residence of the said Wikoff, & the 
This is too vague and indefinite, and does not, of iteelf 
establish the fact that due notice was given to the endorser, 
3 Martin, 35. : 


Simon, J., delivered the opinion of the court. 


Defendant, Wikoff, is sued as endorser of a promissory 
note ; he acknowledges his signature, but denies ever having” 
received any legal notice of protest. Judgment was rendep : 
against him, and he appealed. e 

The notary in his certificate states, that the endorsers (bj i 
names) have been notified of the protest by two notices, printed” 
and written, signed by him, sealed and folded in the form'¢ 5 
letters, dated on day of protest, and addressed to them? 
spectively, parish of St. Landry, which he deposited in the 
letter-box of the post-office, in the town of Opelousas ; and, | 
moreover, that he sent the other notices to the usual reside 
of the endorsers, &c. ; all this was done on the day of fol 
protest. 

It isin evidence that defendant lives twenty miles distand : 
from Opelousas ; that there is a post-office about five miles” 
from his house; that he has been in the habit for many” d 
years of receiving his letters from the post-office at Opelousas, © 
and that they are not forwarded nearer his residence. [tis 
also shown by a witness, that the notary gave him a letter | 
for defendant, which witness gave to Dr. Cook next day, to — 
be delivered to said defendant, and that he saw Dr. Cook go 
up to the carriage to give it to Mrs. Wikoff, who was in said 
carriage. Dr. Cook says he handed it to defendant's wife, — 
but does not remember if it was on the same day. Defends 
ant acknowledged under oath that he had received the notice © 
by the hands of his wife, the day after she received it. 


Se 
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Had the notary limited the exercise of his duty to the Waerecnninad 
notice which he deposited in the post-office at Opelousas, it September, 1840. 
is clear it would have been insufficient, as it was not addressed saan aounr, 


to the defendant at his domicil or usual place of residence, , 


-five miles from which there is another post-office. 1 Lou-  cussvens, 


endorser 
in evidence that he has been for many years in the habit of —_ in the 


receiving his letters at Opelousas, and that they are not for- o ofthe parish, bt 
warded nearer his residence, it is not shown that he ever pot addressed to 


isiana Reports, 392 ; 1 Moreau’s Digest, 96. Although it is ime 


gave the postmaster any instructions to that effect. oeaidenes ve 
But, on the other hand,.we think there is proof of sufficient miles from 


diligence, from the fact that the other notice reached defend- pee a 


ant the second day after that of the protest. The notary So, aan og 
gave it to the witness on the same day-he made the protest ; ie innufi 
witness handed it the next day, through Dr. Cook, to Mrs, ;, Buh where it 
Wikoff, who delivered it to her husband the day after. Ata ee oe 
distance of twenty miles, it can hardly be expected that the cond day after 
notice could have reached the defendant sooner, even by mail. freq” ona 
We think, therefore, that the district judge did not err in oo Feige = 
rendering judgment against him. conveyance of 
the ——— it is 


It is, therefore, ordered, adjudged and decreed, that the of diligence sod 


judgment of the District Court be affirmed, with costs. pre ae 


BRENT, AGENT, &c. vs. CHEEVERS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


A judgment of the Probate Court, unappealed from, appointing the 
plaintiff agent, with power to collect the debts of a partnership firm, 
is full authority for him to sue and recover all accounts and debts due 
the firm. 

The authority of a judgment of court, cannot be inquired into collaterally. 


This is an action for the amount of certain sales of 
merchandize to the defendant, by order of Court of Probates. 
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Wasrzen Dist. The plaintiff alleges, that he is the agent and adminis 
September, 1840. of the late commercial firm of M‘Laughlin & Co., of 
‘purer, acznr, Patish of St. Martin, and that the defendant is indebted 
sa > said firm in the sum of four hundred and forty-two dollatg 
cuxzverns, ~and eighty-eight cents, for goods and merchandize sold ai 
delivered to him ; and for which he prays judgment. 2 
The defendant excepted to answering the petition, on the) 
ground that Brent, who sues as agent, does not show any) 
authority or power to sue as such, and has not filed any act 
or power of attorney by which he was created agent; 
that he is not agent or administrator of said estate or fi 
He prays that the suit be dismissed. A 
The plaintiff produced a judgment of the Probate Cont. 
ordering a sale of the property belonging to the late firm of 
M‘Laughlin & Co., and appointing liim the agent to collect | 
all the debts, with power to liquidate all the concerns of 
firm. This order and judgment was rendered on the petition 
of the curator of Hugh M‘Laughlin, deceased, late one of. 
the firm. iq 
The district judge gave judgment for the defendant, 
sustaining the exceptions and dismissing the suit. The. 
plaintiff appealed. 


Morse, for the plaintiff, insisted on the reversal of the” 
judgment. G 

1. He contended that the courterred grossly in dismissing” 
the suit, because the agency of the plaintiff i is established” 
by a judgment of the Court of Probates, ina suit to whieh 
the defendant was a party, and which is unappealed from ot 
set aside, for any of the causes mentioned in the 556th article™ 
of the Code of Practice. ol 

2. The account on which the suit was. brought, is for ” 
goods purchased at a sale made hy order of the Court of ” bs 
Probates, and the District Court has no right to examine into” 
their judgment collaterally, but only on appeal, when the” 
case is within their jurisdiction. s 


Splane, for the defendant, urged that this action could not j 
. be maintained. 4 
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1. Because the judge of the Court of Probates liad no WesrruwDist:: © 
power, in the suit of the curator of the succession of a September, 1840. 
deceased partner against the surviving partners, to appoint shave, aes 
an-agent to represent the surviving partners and the suc- - 
cession of the deceased. wuxetaeil 

9, Defendant is one of the surviving partners of the firm 
of M‘Laughlin & Co., and could not be sued until the 
partnership affairs were finally settled. 


$. The plaintiff had no power to sue as administrator or 
agent, not having been legally appointed to act in either of 
those capacities. 


Simon, J., delivered the opinion of the court. 


Plaintiff sues as agent of a late commercial firm, whereof 
defendant was formerly a member, and seeks to recover the 
amount of sundry goods and wares purchased by defendant, 
at the sale of the property of the firm ; which sale, in conse- 

1} quence of the death of one of the partners, had been ordered 

@ by the Court of Probates. Defendant specially denied the 

® plaintiff’s alleged agency, and objected answering to the 
merits, The district judge sustained the exceptions, dis- 
missed the suit, and gave judgment against plaintiff for costs, — 
from which judgment this appeal has been taken. 

We are at a loss to conceive how the judge a quo could 
come to the conclusion that plaintiff’s agency was not suffi- 
ciently established. In support of his alleged right to sue, 
they produced in evidence a copy of a judgment of the Court 
of Probates, rendered contradictorily between the curator of 
the deceased partner’s estate and the other members of the 
firm, which judgment, after ordering the sale of the pro- 
perty of the partnership, and fixing the terms thereof, decrees 
further, at the request and by consent of parties, that the plain- 
tif in this suit “be appointed agent to collect all the debts 
and to have all necessary power and authority to liquidate 
the concerns of the firm.” This judgment stands unappealed 
from ; the time for appealing had expired before the institu- 
tion of this suit, and there is no pretense that it has ever 
been set aside in any of the modes pointed out by law. This 

4 VOL. XVI. 
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Wesrerr Dist. court has repeatedly held that such judgment 
September, 1840. inquired into collaterally, and we are of opinion th 
maamax _ Plaintiff hassufficiently proven his right to sue, as ag 
winxp, that the district judge erred in not overruling the de 

exceptions. 


It is, therefore, ordered, adjudged and decreed, tt a th 
judgment of the District Court, be annulled, avoided q 
reversed ; that the defendant’s exceptions be overruled 
that this case be remanded for further Proceedings th he 
defendant and appellee paying costs in this court. o 


HARMAN vs. M‘SLELAND. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH 


8ST. LANDRY, THE JUDGE OF THE SIXTH PRESIDING, 


An action for a divorce, based on abandonment of the husband, 
maintained, until a decree of separation of bed and board be 
two years previous to the application for a divorce, with proof of rea 
donment for five years. ‘ 

The admission or confession of the husband, that he lives with anot 
woman, in a foreign country, is insufficient evidence to autho 
divorce and to dissolve for ever the bonds of matrimony. : 

The mere acknowledgment of the truth of the facts alleged, made bye i 
of the parties, even in an authentic act, can never be deemed sui ci " 
foundation for a decree of separation from bed and board ; a fo af 


divorce. 


This is an action of divorce. The plaintiff, Lydia E 
man, alleges, that in 1828, she was lawfully married to 
defendant, James W. M‘Leland, and that they lived toge 
until 1830, when some time in that year her husband 
her and now resides in Texas, where he has intermarried will 
another woman. She prays for a divorce dissolving the mak 
riage. aq 
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) There was a curator ad hoc appointed to represent the Wzsrzrx Drsr 


; defendant, who pleaded the general issue. September, 1840. 


“The evidence showed that_the parties had not lived pias. 


4 er since 1832, and that the defendant resided in Tex- esau 
ag and had been absent from his wife four or five years. A 
letter of defendant, written from Texas to one of his brothers, 
in September, 1838, states, that he has a wife in that country, 
put will not bring her to see his relations, “‘ as her company 
might not be agreeable to them all.” 
The judge presiding was of opinion the evidence was 
insufficient to authorize a divorce, gave judgment dismissing 
the suit. After an unsuccessful attempt to obtain a new 
trial, the plaintiff appealed. 


Linton and Garrett, for the plaintiff. 
Morse, contra. | 
Simon J., delivered the opinion of the court. 


This is a suit for a divorce. The petition only states that 
defendant, without any cause, has deserted the petitioner, 
and resides in Texas, where he has intermarried with another 
woman. A curator ad hoc was appointed to represent the 
absent defendant ; issue was joined, and after hearing the evi-_ 
dence, the district judge dismissed the action. From this 
judgment, plaintiff appealed. 
The evidence shows that the defendant has been absent 
for four or five years in Texas, and that he has not lived with 
his wife since 1832. Plaintiff produced also a letter of the 
defendant to his brother, in which he mentions his having a 
wife in Texas, and in which he says that he will come and 4), setion for 
spend the summer with his mother, but that he will not bring 0 Greene, ae 
his wife with him, as her company would not be agreeable, of the baclea, 


cannot be main- 

&ec. Ke. Bik tained, until a 
If this action is based on abandonment on the part of the —_ < — 
husband, it cannot be maintained. The law requirescertain and board be 


formalities, which must be fulfilled, a decree of separation of poner 


bed and board, to be rendered two years previous to the appli- > application 

‘ ‘ . or a_ divorce, 
cation for a divorce, and the proof of abandonment for the with proof of a- 
space of five years. Moreau’s Digest, vol. 1, page 412. + ening for 
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WasrzrxDisr. If this demand is founded on adultery, we think 
September, 1840. dence is not sufficient to support it; as, even admitting 
= . . 

-anpvex _@ Charge of adultery in a foreign country, could be mag 


vs. basis of an action for a divorce in this state, the only: 
SOILEAU. 


The admission thereof results from a letter of the defendant, which ig 
or confession of here as an admission of the fact. In such serious mai 
the husband that 


he lives with an- the law requires more than the simple confession of. 
other woman in ° oe 
a foreign coun- the parties to dissolve forever the bonds of matrimony 


try, is insuffi- between them; facts must be shown, and such facts as will 
ecient evidence 


to authorize a authorize a court’of justice to declare that the interferenee 
divorce and to 

dissolve forever the law is absolutely necessary. The judgment must 
ee <g of ms rendered “en grande connaissance de cause,” as Pothier 


and the mere acknowledgment of the truth of the: 


; a 4 


ee ao 


The mere ac- alleged, made by either of the parties, even in an authentic 
knowledgement 


of the truth act, can never be deemed sufficient to be the foundation ofa 


a a sl decree of separation of bed and board, and a joi a 


ee of the divorce. Pothier, Contrat de Marriage, vol. 2, Nos. 5174 
ies, 

mage ee mt 518. Were it otherwise, it would be easy and per 

Seemed’ suf, SOMetimes convenient for married persons to become separa 

_— eee ted or divorced by mutual consent, and such doctrine would § 


of separation be very mischievous in its consequences. The judgea 7 | 
— pout did not err in rejecting the plaintiff’s demand. 


of a divorce. ; 
It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, 


ARDEN 08. SOILEAU. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARION OF 
ST. LANDRY, THE JUDGE OF THE SIXTH PRESIDING. 


An agent may possess for his principal, and his possession is suficiet 
to maintain the possessory action. q 


This is a possessory action. The plaintiff alleges thath , 
is owner, has the lawful possession and right of actual po : 
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- ‘said improvement. That Coe resided on it until a few days” 
\ before suit, and left it. That he went to reside there him- 
» self, but found the defendant in possession, who refuses to 
leave the premises, and claims the right of possession. He 
io sprays to be put in peaceable possession, and allowed damages 
_ for the illegal acts of defendant. 
The defendant pleaded a general denial, and denied 
specially that the plaintiff ever had possession or was dis- 
within the year previous to suit. 
The plaintiff proved he had bought the improvement and 
Coe on the place to keep possession ; that, when he 
heard Coe had left it, witness went to take possession for 
plaintiff, and found defendant in possession, saying he 
bought it from Coe. 
There was judgment for the plaintiff, and defendant 


appealed. 
T. H. and W. B. Lewis, for the plaintiff. 


Morse, for defendant. 


Simon, J., delivered the opinion of the court. 

‘This case presents no question of any importance. The 
facts of possession, necessary to maintain this action, have 
been clearly and satisfactorily proven; and it cannot be 
doubted, that an agent may possess for his principal, par- 
ticularly when, as in this case, he has been specially 


appointed for that purpose ; qui facit per alium, facit per se. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 






_ gession, of a certain improvement on the public land which WasrzanDxer. 
che had purchased, and had placed one Coe thereon to occupy pe i 
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CONNELLY US. CHEEVERS. 


wt 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH or 


ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. | 


The surviving partner cannot sue for a partnership debt, when he has not 


joined the representatives of the deceased partner, or has shown no 
authority as liquidator of the partnership affairs. 


This is an action instituted by F. Connelly, who sues ag 
surviving partner of the commercial firm of P. Connelly & 
Son, consisting of his father and himself, and lately trading 


under that style in New-Orleans. The suit is instituted on 
two promissory notes, signed by the defendant and made 


payable to said firm. 
The defendant pleaded a general denial, and averred that 


the firm of P. Connelly & Son had failed, made a cession of 


their property, and that a syndic was appointed, who alone 


was authorized to collect the debts of the firm. 

This suit had been at issue nearly two years, and when 
called for trial, the defendant prayed a continuance, to afford 
him time to obtain the papers and proceedings, relating to the 


insolvency of the plaintiff’s firm, from New-Orleans, which 


his former counsel informed him were in his possession, but 
having removed from the district, he had not time to procure 
them in season for the trial. It appeared that at a former 
term, a continuance had been granted. 

The district judge overruled the application for a conti- 
nuance, and on the face of the pleadings, gave judgment for 
the plaintiff, and the defendant appealed. . 


Morse, for the plaintiff, insisted on the affirmance of the 
judgment. The continuance was properly refused ; ample 
time was given, and a continuance already granted to pro- 
cure the testimony and papers required. The defendant 
was guilty of laches, and judgment was properly given against 
him. 
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Splane, contra, urged the impropriety in refusing @ conti- waserawDrst. 
nuance. The first attorney employed had possession of all Seprember;1840. 
ihe papers and had removed from the district ; and the last ae 
one had not been put in possession of the testimony neces- v8. 


gary to try the case. The case was tried without testimony. 






























* Martin, J., delivered the opinion of the court. 


~The plaintiff sues, as surviving partner, on two promissory 

notes given by the defendant tothe firm. The latter pleaded 
the general issue, and that the plaintiff cannot maintain the 
action because the firm had made a cessio bonorum. 

The plaintiff had judgment and the defendant appealed. 

There is a bill of exception taken to the opinion of the 
court, refusing a continuance to the defendant. The con- 
clusion to which we have come, has rendered our attention 
to this bill of exception unnecessary. 

It appears to us that the action is not maintainable. In : 
the case of Crosier vs. Hodge, 3 Louisiana Reports, 353, this The surviving 
court held that “a partner, as such, has no right to sue for, Parmer cannot © 


sue for a parte — 


or receive the debis due the firm, after the death of a co-part- nership ' 
; when he has not ~ 
ner.” It was also held in the case of .Culler vs. Cochran, 13 joined the re- 


Louisiana Reports, 484, that “on a dissolution of the firm by sega oe S 
the death of a partner, the surviving partner cannot sue, partner, or has 


; aie ; sh : 
without joining the representatives of the deceased.” The thority as. Niqai- 


plaintiff in this case has not brought his suit in such a form ane py 
as to entitle him to recover. 


= 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, 
and that there be judgment against the plaintiff as in case of 
non-suit, with costs in both courts. 
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M‘CASKEN v8. SMITH. 


APPBAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. ; 





Where a workman, by the job, demands more than is authorized by his 
contract, and, on being refused, leaves his work uncompleted, the | 


adverse party may immediately employ other workmen to complete | of tl 
the job, and the former cannot recover, even if he returns and after. ee dem 
wards offers to perform the work. : 
" A workman should be remunerated for his labor, but must, on his part, f J 
comply strictly with his contract. : 
ag con 
This is an action to recover the sum of six hundred. alle 
dollars, for plastering the defendant’s house, according toa | jge 
written agreement between them. The plaintiff alleges, | def 
that he had nearly finished plastering the house, when, I 
without any just cause, he was discharged by the defendant; tha 
but, that he has offered to finish said work in a workman-;° § ha 
like manner, as agreed on, but that the defendant refuses: § hin 
to permit him. He prays judgment for the entire sum. wo 
‘agreed on. . 4 for 
The defendant pleads a general denial, and avers that he § dot 
was not bound to pay the plaintiff as the work progressed, 9 col 
but only on its completion. That he, however, paid him ing 
one hundred dollars in cash, and that he afterwards refused the 


to go on with the work, or allow any other person to com- oni 

plete it, unless the defendant would give him his notes, an 

Defendant hired other men to do the balance of the work, e. % 

which cost him five hundred dollars, and he considered the ~ re 

contract between them at an end. He pleads these two 

sums, amounting to six hundred dollars, in compensation ; or 

and also produced an account for negro hire in assisting 

plaintiff, and for board, &c., amounting to five hundred and =} im 

five dollars, for which he prays judgment in reconvention. Ft 
The evidence sustained the defendant's defence as regards 

the conduct of the plaintiff in quitting the work and leaving 9 

it unfinished. Part, only, of the accounts set up in the’ § "% 


answer, were proved. 
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There was judgment, however, in favor of the plaintiff weersnwprer 
for one hundred and twenty dollars, and the defendant Sepsembersrsto, © 


J opened — 
‘Gibbon, for the plaintiff, submitted the case, suITa. 


Or 



























Dwight, for defendant, explained the contract between 
: aintiff and defendant, and showed its violation on the part 
4 of the former, and urged that the defendant recover his 
demand set up in reconvention. 


. es = 


Simon J., delivered the opinion of the court. 


"Plaintiff claims six hundred dollars, as the amount of a 
contract for work to be done to defendant’s house. He 
alléges, that although the work was not.entirely finished, he 
is entitled to the whole amount of his contract, because the 
defendant dismissed him without any just or legal cause. 

Defendant pleads several matters in avoidance, and avers 
that he did not dismiss the plaintiff; that said plaintiff, 
- having violated his contract by requiring defendant to pay 
him the whole amount to be due on the completion of the 
work, before the same was finished, or to give him his note 
for it, he, defendant, refused. Whereupon, plaintiff aban- 
| doned his work, and deciared that he would not go on to 
complete it and fulfil his contract; that defendant, consider- 
ing the contract at an end, employed other workmen to finish 
the work. He further pleads payment of one hundred and 
ninety dollars, claims compensation for the hire of negroes, 
and for what he has been obliged to pay to other workmen 
to complete the work, and prays that plaintiff’s claim be 
rejected. 

The District Court gave judgment in plaintiff’s favor for 
one hundred and twenty dollars, and the defendant appealed. 

The contract shows that payment for the work was to be 
made as it progressed, if required, ers the balance when 
finished. 

It appears, from the evidence, that olaimtiff began to work 
in February. On the 24th of May following, he signed a 
receipt for one hundred and ninety dollars. About the time 
5 VOL, XVI. 
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Weersex Dist. he signed the receipt, plaintiff told defendant that he: 
September, 1840. not go on with the work unless defendant would give hin 
~~ casmen . bis note for the work which was to be done. This def 

we, refused. Plaintiff then went to Franklin; and when! 





















ant replied that as he had broken his contract, he did. 
want him to finish the work. Defendant employed another 
workman. Plaintiff did not work any more, and what he 
had done was about one-half of the contract. Defendant 
paid upwards of three hundred dollars to the other workman, 


to finish the work. The evidence shows, also, that eo ‘ 
a 


had employed three of defendant’s negroes during t 


he worked for him. Their hire is valued at one dollar and 4 
fifty cents per day. One of them worked for two weeks, : a 


and the two others for about two months. Oe 

We are satisfied, from the facts of the case, that if the 
plaintiff did not complete his contract, it was owing to his 
own fault. He had no right, under said contract, to demand 
payment for the work to be done. It was to be paid for ag 
it progressed, and the balance when finished. He asked 
defendant one hundred dollars, which defendant did not 


Where 2 refuse; and when he notified defendant that he would not — 


workman by the gg on with the work, and went to Franklin, we believe 
job demands 

more than is au- defendant was then authorized to employ another pies 
on byt as he was not obliged to wait until plaintiff thought proper 


bei refused 
ane ie work return ; of this, plaintiff cannot complain, as his unreasonable 


uncompleted the pretensions were, from the evidence, the only cause of the dif. | 


ie ficulty. It is certainly just that workmen should be renume- 


other woweley rated for their labor, and that they should be protected against 
to complete the the bad faith or injustice of their employers, but on the other 


eos hand, they should comply strictly with their contracts; and 


Cag Rata in the present case, we are not ready to say that defend: 


tn saga ant was bound to submit to the caprice of an individdal, 
wo who, regardless of his obligations, showed himself determined 


cena Workman to violate his contract. The principles established by this 


nerated for his court, in the case of Hayes vs. Marsh, 11 Louisiana Reports, | 


r, bi 
on his port ane $72, would, in our opinion, be applicable to this case. 
py are, “ith With this view of the question, and as the defendant:hae 


returned, he said he would go on with the work, but defends. 
















west Ss Ss a 











= a Ske 


Se a eR ERR RES Oe eee eee 


| OF THE STATE OF LOUISIANA. 


dollars. The defendant paid plaintiff one hundred 


than one hundred and ten dollars, only one-half of the work 
yas done when plaintiff declined to goon with his contract, 





and defendant having been obliged to employ another person, 
| padto pay him upwards of three hundred dollars, thus he was 
3 fally compensated for the work he had done. On the whole, 
‘| weare unable to discover how the judge a quo could give 
| jodgment in favor of the plaintiff. 





erie! 
; It is, therefore, ordered, adjudged and decreed, that the 
ent of the District Court be annulled, avoided and re- 
yersed, and that ours be for the defendant with costs in both 


MILES U8. HIS CREDITORS. 


| @PPEAL YROM THE CourT OF THE FIFTH DISTRICT, FOR THE PARISH OF 


+ ae 8ST. LANDRY, THE JUDGE OF THE SEVENTH PRESIDING. 


ins contest between the vendor and vendee, where the latter has had the 
_ Use and enjoyment of the property mortgaged, he cannot demand inte- 

“feat on the price he has paid¥in case he givesit up under the mortgage. 

8o, in a contest between two creditors, of the proceeds of mortgaged pro- 

~ perty in the hands of a syndic, to be allowed their respective claims, the 
‘vendee who had paid part of the price, was in possession and had the 
“use, but gave up the property, cannot claim interest, which is satisfied 
by the use and enjoyment of the property. 


This case arises on the opposition of Catharine McDonald, 
wife of the ceding debtor, and separated in property from him, 
tothe proceeding of the syndic, in allowing one John L. Daniel 
the return of a certain sum of money, which he had ad- 
vanced on the price of a house and lot, purchased by him of 
Miles, but to which the latter was unable to make him a title. 


nd-ninety dollars; the hire of his slaves amounted to more ,., 


phly:prayed that the plaintiff’s demand be rejected, we think WxersayDisr. 
the'District Court erred in allowing him one hundred and S#ember, 1840. 
=o 


MILES. 
v8. 
CREDITORS. 
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Wesrtrx Distr. 


CASES IN THE SUPREME COURT 
The opponent’s suit for a separation of property, 


September, 1840. mulated with the insolvent proceedings, to determine, 


rights contradictorily with the creditors, and ascertains 


| gwcunprrons, Mount due to her. 


Miles had purchased a house and lot in Opelousas, f 
Vanhille, for two thousand five hundred dollare, which he aol 
by private act to Daniel, who bound himself to pay the bal; 
due Vanhille, and to give Miles seventeen hundred and fifty” 
dollars ; the latter obligating himself to make a " 
unencumbered title to the same, within six months, 
the expiration of this ‘time, Miles made a cession’ of. 
property. In the mean time, Daniel had occupied the 
and lot, and made some improvements, and paid to Va 
fourteen hundred and thirty dollars, on the original price; 
was subrogated to Vanhille’s right against Miles, for @ 
amount. 

The district judge allowed Daniel six hundred dollars, fr 
his improvement, and placed him as a mortgaged creditor, # 
for this sum, and the sum of fourteen hundred and thirty dol. F 
lars, which he paid to Vanhille, with 10 percent, intercst, on 
the latter sum. : 


It was the interest, which was opposed by the wife of the Ee cad 


the reimbursement of her claiin and judgment. From thig 


ceding debtor; she having a mortgage on all his property, ‘ ie 1 
part of the judgment she appealed. 


ee : 
Sh ey sy 

} 

3 a 


Voorhies, for the plaintiff and opp8sing creditor. Thej 
ment of the inferior court should be reversed, for allow 


interest, as regards the issue between the plaintiff and Daniel. — a 


He had contracted to pay the amount of the claims cue 
Miles to Vanhille, which was in the nature of a conditie 
precedent ; and in paying them, he did but pay a part of the 
price he was to give, which formed part of the considera” 
of the transfer from Miles. 
2. He was in possession of the property, which formed the ' 
consideration of the demand, under a contract of sale, and 
when he paid these installments, due by Miles to Vanhille, 
the qualities of debtor and creditor were united in him, and 
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mand was extinguished by confusion. Louisiana Code, Wxersax Duer: 
, 2437, 2431, 2214. . Sepeenhény SNS. 


i Daniel was immediately put in possession of the pro- sauzs 
iperty, and in the use and enjoyment of it; andthe fruitsand ... .seoreoms, 
yenues were received by him, which should compensate, 

ind be more than equivalent for the interest on the price, or 

py part thereof. He should, either have been made to pay 

Prihe fruits and revenues, or his claim for interest should 

have been disallowed. Louisiana Code, art. 2895. 3 Loui- 

Reports, 393. 

» The position of the parties here, are similar to that of 

ies to a venté & reméré, when the holder of the property 

“gijoye the fruits and revenues, and the vendor enjoys the 

rice, free from interest ; the fruits and revenues, being con- 

5 | sidered equivalent to interest. Patterson vs. Bonner, 14 Lowi- 

© © sia Reports,235. Pothier, contrat de venté, Nos. 416, 417, 

for oa 419. 4 Kent’s Commentaries, 72-3. 
































tor, , 
iol, | Ler. H. Lewis, for the appellee, Daniel. 




















on Ff & 
Simon, J., delivered the opinion of the court. 


“On the 27th of October, 1835, Miles purchased of B. - 
hille, a house and lot in Opelousas, for two thousand 
- five hundred dollars; ten hundred and sixty-two dollars were 
- | paid in cash, and the balance was made payable, one-half 
othe Ist of October, *1836, and the other half; on the 
| Jat of March, 1837, with ten per cent. interest, on each pay- 
ment from maturity ; mortgage reserved in favor of vendor. 
Qn the 29th of March, 1836, Miles made a contract with 
Daniel, whereby he bound himself, within six months from 
| date, to make a good and valid transfer to the latter, of the 
| house and lot in question, free from all liens, &c., except 
he mortgage of Vanhille; in consideration of which, Daniel 
= obligated himself to pay the balance due to Vanhille by Miles, 
and to pay the latter the further sum of seventeen hundred 
| and fifty dollars, whenever Miles should make him a valid 
and unencumbered title to the property. Daniel, a few days 
afterwards, took possession of the property, and was in posses- 


Ss & S- ee 


a 
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Wesreex Dist. sion of it in April, 1836. In consequence of this last.c 
September, 1840. Daniel paid Vanhille the amount of the two instalment 


MILES 
we. 
HIS CREDITORS. 


on the 23d of March, 1837, obtained from the ial a. 
ventional subrogation to all his rights of mortgage. It 
be remarked, that the six months had expired before 
installments became due, and Miles had not, within the 
specified, made any transfer of the property to Daniel, ing 
pliance with his contract. In the mean while, Daniel ec 

ued in possession of the property for some time, and: 


_ wards rented it to another person. In May, 1836, Miles.ag 


his creditors, a syndic was appointed, and in November fg 
ing, his wife having sued him for a separation of prop 
the liquidation of her rights was cumulated with the suit: 
asurrender, and her said rights were subsequently : 
contradictorily with her husband’s creditors, in the judg 
appealed from. 

It is contended by Daniel that, by virtue of his conventions, 
al subrogation, he is entitled to recover interest, at ten peg 
cent., on the sumof fourteen hundred and thirty-eight dollars, 
by him paid to Vanhille, from the maturity of the installmenta, 

On the other hand, the plaintiff avers, that Daniel ha : 
enjoyed the use and revenues of the property, represented ja, 
part by the sum due him, has no right to claim interest; and 
as she has to exercise her action of mortgage on said prop ry ye « 
she insists on Daniel’s obtaining strictly what may be¢ ¢ 
him out of the price thereof, and no more ; considering tha at, 
the balance of said price is to go to the satisfaction of ; 
claims. 

The court below, as far as regards the issue between t 
two persons, gave judgment in favor of Daniel, for the a 
of the payment made to Vanhille, with ten per cent. inte 


4 
By 
oe 
ae 


est, from the maturity of the installments, &c., and ordecul | 


the property to be sold, to satisfy the mortgage and privileged. 


claims of both parties. From this judgment, allowing inters — 
est, the plaintiff appealed. aA 

We are not ready to decide, that Daniel is entitled to have, 
the benefit of both the interest on the amount by him paid, 
to Vanhille, and of the use, enjoyment or rent of the property; 


to the prejudice of the plaintiff. In whatever light we con-— 
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sider the contract between him and Miles, it is immaterial to Wzsreax Dist, - 
the'determination of this question ; said contract was the on~ Sepiember, 1840. 
ly cause or origin of his possession ; and when he obtained MILES 
the conventional subrogation from Vanhille, he was not igno- ... curprrons. 
rant that Miles having made a surrender of his property to 
his’creditors, in which the property in question was included, 
hé could no longer make him a good and valid. transfer of it, 
free from all liens and encumbrances, as Miles had obligated 
himself to do, within six months; nay, the six months had 
expired before the installments became due ; and as the con- 
tract was perhaps then at an end, it would have been easy for 
Daniel to withdraw from the property, and to make his con- 
tract with Vanhille entirely independent and distinct from 
his original contract with Miles. If, on the contrary, Daniel 
intended to maintain his first contract, although he was aware 
that the property could no longer be transferred to him, free 
from liens and encumbrances, and particularly from the plain- 
tiffs legal mortgage, or in other words, if he considered him- 
self the vendee of the property, under Miles’ promise of sale, 

_ there was no necessity for a conventional subrogation, as a 
legal one would have been sufficient to protect him in not 
paying to Miles’ syndic more than the seventeen hundred and 
fifty dollars he had agreed to pay. However itis, the parties 
stand before the court, as Miles’ mortgaged creditors, their 
rights are to be determined as in a concurso, and if so, itis a 
well recognized rule, that in a contest between the creditors 
of an insolvent, relative to the justice of their claims, they 
are all plaintiffs and defendants, and each may dispute the S.. BBP mes 
claim of the other, not only in relation to the validity and dor and vendee, 
pteference of their respective rights between each other, but here, the latter 
also upon any legal ground which the debtor himself could a 
have used to defeat their claims. In this case, had the con- mortgaged, he 
test existed between Danjel as creditor and Miles as debtor, nes ao 
there is very little doubt, but that the latter could have suc- via, Rag Bs 
cessfully resisted the demand of interest, on the reconven- 4n eviction un- 
tional plea of use and enjoyment of the property mortgaged ; preg se! 
nay, he might perhaps have obtained a reduction of the prin- 
cipal. Why not so the plaintiff, who is particularly interest- 


pS aah OS ih Se 


ti 


i 
é 

at 

ed 


& 





40 CASES IN THE SUPREME COURT 


Wesrenx Distr. ed in reducing Daniel’s claim, and for whose exclusive } 
September, 1840. fit the reconventional plea can only now be used? We 4 
a the district judge erred, in allowing Daniel the interes by hi 
urs cunerrons, claimed, on the amount paid to Vanhille. 


So, in a con- It is, therefore, ordered, adjudged and decreed, thatthe j , 
ret itoss of the ment of the District Court, so far as it relates to the i inte ea 


“one yea my claimed by Daniel, on the sum by him paid to Vanhil 
in the hands of annulled, avoided and reversed ; that said Daniel do ree 
2S oary Oe lied only (exclusive of his other cleinen:) the principal, out of the 
aeons : price of the property ordered to be sold, to satisfy his a 
had paid a part plaintiff’s claims, and, that said judgment, in all its ¢ 
- the price, was 
possession, Parts, be affirmed ; the appellee paying costs in this court, a 
pan oy eet 
but gave up the 


THIBODEAUX’S HEIRS v8. THIBODEAUX. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. LA} 


In settling a community between 9 surviving partner and the heirs of 
deceased, reference must be had particularly to the situation of the 
of the community at the time of its dissolution. No evidence will 
ceived of the amount of property in possession, after the dissolution ¢ 


community, except at the time ; nor at the time of the second marriage 
the surviving partner. 


et 


This is an action by the legitimate heirs of the dec 
wife of the defendant, in right of their mother, in which 
claim an amount, say fifteen hundred dollars, alleged to be 
part of the community property existing between their late mo. 
ther, and the defendant, their father, as her half of the commu 


fs 
vy 
‘i 


nity existing at her death. They allege, that atthe deathal | 


their mother, there was no inventory taken, and that the de 
fendant has since intermarried with another woman, and 
refuses to settle with them ; and that he estimates his sepa 
rate property which he brings into the second marriage at 
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three thousand dollars. They insist that the estimated Wasrzax Drv. 
mount is not the real one; that there was community pro- September, 1840. 
perty at the death of their mother, their half of which was pores coon 


worth at least fifteen hundred dollars. They pray thata 
settlement take place, and that the defendant be condemned 
to pay over whatever amount be ascertained to be actually 
due. 

The defendant pleaded a general denial, and averred that, 
in 1831, he intermarried with the plaintiff’s mother, all of 
whom, except the youngest, were born out of wedlock. That 
he brought into marriage five thousand dollars, and their me- 
ther nothing, either at the time or during marriage. That 
during marriage, there were no acquests and gains, but, on 
the contrary, losses; and the deceased left no property. 
That on his second marriage, in 1836, he brought in property 
valued at three thousand dollars; and that, whatever may 
have been the actual value, it was all his separate property. 
He prays that the plaintiff’s demand be rejected. 

There were several witnesses examined touching the amount 
and character of defendant’s property during the marriage, and 


at the beginning of second. The judge of probates was of 
opinion the plaintifis showed no community property existing 
during the first, or beginning of the second marriage. There 
was judgmeut for the defendant, and the plaintiffs appealed. 


Linton, for the plaintiffs. 

1. The plaintiffs, the offspring of defendanv’s first marriage, 
having been legitimated by a subsequent marriage, have the 
same rights as if born during marriage. Louisiana Code, arti- 


cle 219. 


2. The court below erred in permitting the defendant to 
contradict, by evidence, his marriage contract with his se- 
cond wife. It is a notarial instrument, and the recital and 
acknowledgment that he brought eo much to the second 
marriage, was binding upon him in favor of the heirs of the 
first. Louisiana Code, articles 2233-4 ; Starkie on Evidence, 
vol. 3, p. 1020. 

6 VOL. XVI. 


HEIRS © 
ve. 
THIBODEAUX. 





Westeran Dist. 


September, 1840. 


——————— 
THIBODEAUX’s 


HIERS 
vs. 
THIBODEAUX. 


CASES IN THE SUPREME COURT 


Voorhies, for the defendant, said there was no evidene 
the record explaining or contradicting the marriage con 
with the second wife of the defendant. It was the plais 
who attempted to introduce it, but it was properly rejeet 


2. The only question at issue is, the amount of the 


‘munity property. Itis shown, that community com 


with the marriage, and terminated with its dissolution ; 
sequently, it was only competent for the plaintiffs to show ¢ 
property owned, by either of the parties, at the time it 
contracted, that received while it continued, and that 
ing when it was dissolved by the death of the wife. 

ana Code, 2369-70 ; 7 Louisiana Reports, 221; 9 Idem., 
10 Idem., 25 ; 3 Martin, 119-20-21. 


‘ Simon, J., delivered the opinion of the court. 

The object of this suit, is the sett}ement of the commun 
alleged to have existed between the defendant and the i 
tiffs’ mother, and the recovery of whatever sum may be fi 
to be due said plaintiffs in right of their said mother. 


petition does not specify any particular property belonging 
the community, and the plaintiffs’ claim appears to be predi 
ted solely on an acknowledgment made by defendant in 
marriage contract with his second wife, that his estate consists 
in sundry property estimated at three thousand dollars. 

Defendant avers in his answer, that when he contracted — 
marriage with plaintifis’ mother, he had property to the 
amount of five thousand dollars ; that his first wife brought" 
nothing into the marriage, nor did she receive any kind of 
property during said marriage, either by inheritance, dona. 
tion, or otherwise. He further states, that far from there bes 
ing any acquests and gains, his own estate had diminished in 
quantity and value, so that, at the time of the dissolution of — 
the marriage, there being no property in community, there — 
was no necessity for any inventory. 

On the trial the plaintiffs attempted to show, by witnesses, 
the amount of property which the defendant had at the time 
of his second marriage, and the evidence having been objected | 
to, was rejected by the court. In settling a community be- 
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tween a surviving partner, and the heirs of the deceased, itis Wasrens Disy. 
‘lear that reference must be had particularly to the situation September, 1840. 


of the affairs of the community, at the time of its dissolution ; 
‘and between husband and wife, although the effects, recipro- 
cally possessed by them at the dissolution of the marriage, are 
umed to belong to the community, yet this presumption 
must yield to proof of the contrary ; Louisiana Code, article 
2374. In order to arrive at this proof, and to a fair settlement 
of the rights of the parties to the community, it is necessary 
to consider, Ist, the property which the spouses had at the 
time of their marriage : 2d, That which they received or ac- 
quired during the marriage; and 3d, The property and effects 
which they reciprocally owned and possessed at its dissolution. 
7 Louisiana Reports, 221. We are unable to perceive what 
weight the evidence of the amount of property, which the 
survivor possessed at the time of his second marriage or at 
any other subsequent period, can have on the decision of this 


cause ; if his estate had increased since the death of his first °?* 


wife, her heirs cannot set up any claim to it under the well 
known rule of law, that the community ceases by the decease 
of one of the partners. The evidence was certainly irrelevant, 
and the court below did not err in refusing to permit its intro- 
duction. 

On the merits, we are satisfied that the evidence fully jus- 
lifies the defendant in his position ; that there was no neces- 
sity for an inventory ; the whole of the property he possessed 
was his; there were no acquests and gains; nay, it is even 
shown that he was worth four hundred dollars less at the 
time of the death of his first wife, than he was when he mar- 
ried her, and the plaintiffs have adduced no proof to the con- 
trary. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


SHIBODEAU A'S 
HEINS 
ve. 
THIBODEAUX. 


In settli 
community 
tween a AE 4 
ing partner and 
the heirs of the 
deceased, refer- 
ence must be had 
particularly to 
the situation of 
the affairs of the 
community at 
the time of its 
dissolution. No 
evidence will be 
received of the 
amount of pro- 

ert SSE8= 
md pr the 
dissolution of the 
community, ex- 
at the time ; 
nor at the time 
of the second 
marriage of the 
surviving part- 
ner. 
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September, 1840. KEMPER’S HEIRS 0S. HULICK. 


' KEMPER’s HEIRS 


we. 
RULICK. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF | 
MARY, JUDGE LEWIS PRESIDING. 


i . 


The allegation of ownership is necessary in a possessory action, in order to | 


show the capacity in which the party claims possession of the Property, 
Where the prayer of the petition shows it to be exclusively a Possessory 4 
action, the defendant by setting up title, cannot turn it into a petitory ; 
one. 


This is a possessory action, in which the plaintiffs claim — 
the possession of a negro man named Stephen, which ¢ ie a 
allege, they and their ancestor, Nathan Kemper, had beena 
long while in the quiet and peaceable possession, say, fifteen 
years ; until the defendant, without their knowledge or con. ” 
sent, about the 9th of April, 1837, inveigled and enticed hin S 
away from their lawful possession, and still retains him, 
They pray that the defendant be required to deliver up said — 
slave, and pay them five hundred dollars in damages. 

The defendants excepted to the petition, and averred that | 
the plaintiffs had, on or about the 13th April, 1837, instituted — 
a petitory action against her, for the slave Stephen, and 
afterwards dismissed it; whereby they are prohibited from 
bringing a possessory action. : 

The case was tried on this exception. The record of thé | 
former suit was "produced in evidence. The petition ale | 
leges that “the slave Stephen was the property of Nathan 
Kemper, their deceased ancestor, and after his death, contine 
ued to-be the property of, and in possession of petitioners, until 4 
the 9th April, 1837, when one Eliza Hulick, inveighed | 
said slave from the plantation, &c.” They pray that “ Eliga — 
Hulick be adjudged to deliver up the possession of the slave ~ 
Stephen, &c.; and for general relief.” | 

The defendant joined issue, and avowed that said slave — 
never was the property of Nathan Kemper deceased, or of the | 
plaintiffe, but that her deceased husband, William Kempery 
was the true owner for many years, and up to his death, and 
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he was inherited by his minor son, her child, of whom sheis the Wsrzax Dist, - 
tutrix. That said slave was in the possession of her deceased September, 184v. 
husband at his death, and has continued in her possession xesrna’s unas 
ever since. She prays that the plaintiffs’ suit be dismissed. 

_ The plaintiffs voluntarily dismissed this suit the same year, . 
and have since instituted the present one. 

- The district judge gave judgment sustaining the exception, 
and the plaintiffs appealed. 



















495.285. 


Splane, for the plaintiffs. 


: Gibbons, for the defendant, insisted that the plaintiffs set up 
+} title to the slave, which, coupled with the prayer for general 
relief, would sustain a petitory action. This being the case, 
they must confine themselves to this action. It being the 
higher or greater one, the lesser or possessory action was 
merged in it. The judgment sustaining the-exception was, 
therefore, proper. 


oF SS ewe 


Morphy, J., delivered the opinion of the court. 


This is a possessory action, to which defendant excepted, on 
the ground that plaintiffs had heretofore brought a petitory. 
action for the same property, which they had discontinued. 
This exception having prevailed, the plaintiffs appealed. 
Our only inquiry must be, as to the nature of the first suit. 
If it was a petitory one, the exception was properly sustained. 
Code of Practice, article 54. 
On examining the first record, we cannot view it in any 
other light than that of a possessory action. After setting 
forth all the material circumstances required by the Code of 
Practice in possessory actions, the petition concludes with a 
prayer that defendant be decreed to deliver up, to plaintiffs, 
the possession of their slave, &c. In her answer, the defen- The allegation 
5 of o ip i me 
dant sets uptitle. We have been at a loss to discover what necesmry ts 
circumstance could have induced the judge below to consider poseewory sc 
the first suit as a petitory action, unless it be an allegation of how the capaci- 


ty in which the 


” ownership, to be found in the body of the petition. But this party claimed 
| ‘ : 3 possession of the 
i allegation was a proper one in a possessory action. It was property. 
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Wiasrens Dist. Necessary to state in what capacity plaintiffs had been in a 


September, 1840 session of the slave, when disturbed. Code of Practice, 


KEMPER’S HEIRS F 
vs. character of the action, shows this one to have been @ 


went he sively possessory; and the defendant, by setting up” 


prayer of the pe- could not change it into a petitory one. Had the suit 5 


tition shows it to 


A ef 
be exalasively 0 a ceeded to trial, all evidence of title would have been e¢ clas 
Von, the defend. ded ; because, in mere actions, recuperande possessionis, 


~~ hanes daa s at issue. 
title, cannot (urn fact of possession alone, i 


it into a petitory 


that the exception to plaintiffs’ action be overruled, and | 


case remanded to be proceededin according to law, the defe | 


ant and appellee paying costs in both courts. 


GILLET ET AL. 08. THEALL. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF LAFAYE 


THE JUDGE OF THE SIXTH PRESIDING. 


Where cotton is shipped to dry good merchants with instructions to be sold 


the levee, if ten and a half cents per pound could be had, and if not, to 


it, and the consignees immediately employ a broker to sample it, but 


finding a buyer it is stored and soon after destroyed by fire: Held, that the 
signees are not liable; although it is admitted the market price at the ti 
the arrival of the cotton, was twelve and a half cents per pound. 

The consignees being dry good merchants, are considered as having 


sufficient diligence by forthwith employing a cotton broker to effect 


sale. 


This is an action on two promissory notes of the defenda 
and a merchants’ account. The latter admitted the exe 
tion of his notes, and the account was proved. He, howey 
averred that lie had sent to the plaintiffs in New-Orle 





cle 47. The prayer of the petitioner, which determines h 


It is, therefore, ordered, that the judgment of the court b lo 
be annulled, avoided and reversed, and it is further ord en 
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™ a bales of cotton, worth four hundred dollars, which they Wssrens Dien. 
F iad failed to place to his credit, and which he prayed might September, 1840. 
be allowed. GELLET ET AL. 
The evidence showed that, on shipping the cotton, thede- = 
fendant wrote to the plaintiffs to “ receive it, and when sold to 
place the proceeds to his credit. AsI gave ten cents for it 
here, says be, it must bring ten and a half cents at least in 
New-Orleans. [If it will not sell for that price on the levee, 
have it stored until I give further instructions or come to 
town. Your young man told me you were shipping cotton to 
France, and probably it would be to your interest to take it 
at that price, as the quality is very good.” 
A broker was employed to dispose of the cotton, who sam- 
pled it to be sold on account of the plaintiffs, but a sale not 
being effected on the levee it was stored, and soon afterwards 
burat. It was admitted, that at the time this cotton arrived 
in New-Orleans, cotton was selling at twelve and a half cents 
_ per pound, and that this was good cotton and worth that 
price. The bales averaged 400 pounds each. 
The district judge allowed the set off ; estimating the cot- 
fon at ten and a half cents per pound, and 400 pounds to the 
bale, it amouuted to two hundred and fifty-two dollars, which 
was deducted from the plaintiffs’ demand, and judgment 
given for the balancce, from which the plaintiffs appealed. 


Voorhies, for the plaintiffs, insisted on the reversal of the 
judgment. 

The plaintiffs having acted as his attorney or agent, and 
¢onformably to his instructions, are not responsible for the 
loss of the cotton which was destroyed by fire, in the ware- 
house where it was stored. There is no evidence adduced 
by the defendant that the price limited in his letter could 
have been obtained for the cotton on the levee: he was 
‘ound to make proof of the fact; the plaintiffs could not 
prove a negative. It is only for his unfaithfulness, fault or 
neglect, that the agent is responsible. Civil Code, article 
2972. 





48 


Western Dist. 


September, 1840. 


GELLET ET AL. 
vs. 


THEALL. 


Where cotton 
is shipped to dry 
8 mer- 
chants with in- 
structions to be 
sold on the le- 
vee, if ten anda 
half cents per 
nd could be 

d, and if not, 
to store it; and 
the consignees 
immediatelyem- 
ploy a broker to 
sample it, but 
not finding a 
buyer it is stored 
and soon after 


tela tha” the 
consignees are 
not 3 al- 
though it is ad- 
mitted the mar- 
ket price at that 
time, of the arri- 
val of the cotton, 
was twelve and 
a half cents per 


pound. 


CASES IN THE SUPREME COURT 


The procuration was gratuitous. The plaintiffs were 
goods and not commission merchants. The cotton 
to them to be sold, without charging commission, and| 
proceeds to be applied in part payment of their account; 
Louisiana Code, articles 2960 and 2972. 


fis 4 


on. 


rf 


T. H. Lewis, contra, urged the affirmance of the jj 
ment. There was no opposition to the plaintiffs’ dema 
It was only the price of cotton set up in compensation 
was disputed. It was properly allowed, as the evidence 
shows the plaintiffs could have sold the cotton for the 
at which it was: limited. In storing the cotton | 
should have insured it. 


Morphy, J., delivered the opinion of the court. 


This suit is brought on two promissory notes, and on) 
open account for goods and merchandize sold to the de 
ant. The claim is not disputed, but the defendant ops 
as an off-set, the value of six bales of cotton forwarded to 
plaintiffs in New-Orleans, with orders to sell them and pla 
the proceeds to his credit. This offset having been allowed, | 
the plaintiffsappealed. The defendant, in a letter encle in & 
the bill of lading to plaintiffs, directed them to obtain at le ‘| 
ten and a half cents per pound for his cotton, and in cag 
would not sell for that price, on the levee, to have it st 
until he should give further instructions, or come tot 
There is an admission on record that at the time defendar 
cotton reached the city, the market price was twelve and 
half cents per pound ; and that this cotton, which was of ge 
quality, was worth that price. j 

The evidence shows that, upon the arrival of the cot 
one George Heno, was employed by plaintiffs to sample i 
order to sell it; but that, not having been sold on the le 4 
the cotton was stored in a ware-house, wherein, shortly after, 
it was destroyed by fire. ‘To escape the operation of the well 
known rule “res perit domino,” the defendant contends that 
the loss of this cotton must be borne by plaintiffs, because | 
they have neglected to sell it on the levee pursuant to his) 





OF THE STATE OF LOUISIANA. - 49 


ordets ; that being authorized to sell at ten and a half cents Wesruns Disr. 
- pound they could have easily disposed of it, and that, at September, 1840. 
- all events, they have failed to show any exertion or diligence.“ 
rie the plaintiffs answer, that having employed a broker 

to attend to the sale, they have done all that could rea- 
sonably be expected of them; and that if he has not succeeded 
in selling, the fault is not theirs. The high price of the 
market might well raise the presumption that a sale could 
have been effected on the levee, at the price fixed by defend- 

t; but from the fact of no purchaser having been imme- The ccnsigais 
diately procured, it does not follow as a necessary conse- being dry goods 


quence that the plaintiffs did actually neglect or disobey the posit - 


defendant’s instructions. The plaintiffs were dry goods, not having Saree 
commission, merchants; and we think they showed sufficient by fort _ 
diligence by forthwith engaging a cotton broker to effect the ton broker to ef- 
sale, Their interest as well as the broker’s was to sell, had foot a amie, 
any offer been made during the limited time the property or 

merchandize is suffered by the city ordinances to incumber 

the levee. The cotton was destroyed after it had been stored 

pursuant to the defendant’s order ; and it is not shown that 

plaintiff’s were guilty of any fault or neglect in not selling 

it before. They pursued, for their principal, the course they 

would have followed for themselves, had the cotton been 

theirs. Upon the whole, we are of opinion that the offset 


was improperly allowed. 


GELLET kT AL. 
v8 


THEALL, 


It is, therefore, ordered that the judgment of the district 
court be annulled, avoided and reversed ; and proceeding 
to give such judgment; as, in our opinion, ought to have 
been rendered below: We adjudge and decree, that the 
plaintiffs do recover of the defendant eleven hundred and fifty - 
four dollars and ninety-one cents, with legal interest, from 
judicial demand, on nine hundred and thirty-four dollars and 
two cents, amount of the two notes sued on, and costs in both 


courts. 
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Westerx Dist. 


September, 1840. 


WALKER ET AL. 
v8. 


MARTOLO. 


CASES IN THE SUPREME COURT 


WALKER ET AL. US. MARTOLO. 






APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE 
LAFAYETTE, THE JUDGE OF THE SIXTH PRESIDING, 
6 


Where the appellant fails to cause citation of appeal to issue, he'wil Hf 
be entitled to relief ander the 19th section of the act of March 20th, 18a. 
“amending the Code of Practice ;” but in such cases the appeal gj 
dismissed. "| 


This was a redhibitory action, in which there was a ver diet 
and judgment for the defendant. The plaintiff appeale 

The appeal was granted in December, 1838, returnable 
the next term of the Supreme Court, at Opelousas, in Sep. 
tember, 1839. This term failed and the record was not filed 


s sefeed 


a 


until September term, 1840. The appeal bond was dated} | 


September 11th, 1840. It did not appear from the recon 


that any citation of appeal ever issued. 
sant 


Neveu, for the defendant and appellee, moved to distin, 


the appeal, for want of a citation of appeal ; and also, on 
ground that the appeal bond was not given within thet 
required by law. 


Splane, contra, insisted that it was customary to 


citations of appeal, among the members of the bar in the | | , 


district, and to accept service on the record. 
_ 2. As there is no service of citation accepted in this ¢ 
the appellant should be allowed, under the new law, a‘ 
tinuance and time to make service of citation. 


acts of 1839, sec. 19, page 162. 


Martin, J., delivered the opinion of the court. 


In this case the appellants having failed to cause cit 
to issue, the defendant and appellee has moved for the 
missal of the appeal. 

It is contended that by the act of 1839, section 19, for 
defect, error or irregularity in the citation of appeal or « 
thereof,” the appellant may have time allowed him to t 
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service, and that this case should be continued for that WzsreaxDisr. © 
September, 180. 
This is a widely different case from that contemplated by ~ cpu, 
the’ act of the legislature relied on. Here there was no | 3 
citation issued. It is the duty of the appellant to see that ee 
the necessary steps are taken which are required by law to 
bring up his appeal and place it legally before this court. 
Citation is the ground work, and without it no proceedings 
~ can be had on the appeal. 
It is, therefore, ordered that this appeal be dismissed, with 


‘aid 


DUPRE U8. SPLANE. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
8ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


An authority to an agent or attorney at law to collect a debt does not 
authorize him to novate it or enter into a compromise. 

But where an agent, in the honest exercise of his judgment, makes an un- 
authorized settlement by receiving part of the debt in cash and the note 

. “of another person for the balance, and apprizes his principal, the latter 
must disapprove of it in a reasonable time, or his silence will be con- 
sidered an approval. 

The principal must make his election. He cannot hold his agent liable, 
and at the same time avail himself of his acts, if they should be 
advantageous. 

So where the agent had a note to collect, and not being able to get all in 
money, and fearing the insolvency of the debtor, took a note on another 
person for the balance which was not paid, but of which he advised his 
principal, who made no objection at the time: Held, that the agent 
was not bound for the loss. 


This is an action to render the defendant liable as agent, 
or attorney at law, for the balance on a promissory note placed 
in his hands for collection. 
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- Waerern Dist. 


September, 1840. 


DUPRE 
ve. 
SPLANE. 


CASES IN THE SUPREME COURT 


The plaintiff alleges that in October, 1830, he put 
defendant’s hands, as his attorney at law, for colle 
note on one J. L. Johnson, for six hundred and forty ¢ 
bearing interest. That he did collect said note in 1834. 
James Plaisted, Esq., the agent of Johnson, and is 
quently bound for the whole amount of said note and it 
but that he has failed to pay over any part of it except, 
hundred dollars. He prays judgment for the balance dae 
thereon. “4 
The defendant admits he received the note for colleeg 
as stated. That at the time it was put into his hands John. 


"son, the maker of the note, was dead and the solvency of hig. 


- estate very doubtful. That it was understood that he was 


to use his best efforts to secure the debt, so as to prevent itg 
loss. That in accordance with what he considered his in. 
structions he made an arrangement with J. Plaisted, the 
attorney and agent of Johnson’s estate, received { : 
handred dollars in cash and took Levi Foster’s note for fou 
hundred and twenty-six dollars, bearing interest at the rate 
of ten per cent. per annum, who was then deemed solvent, 
and the arrangement considered advantageous, all of which 
was forthwith communicated to the plaintiff, who, far ff 
objecting, substantially ratified and approved it. Thats 
was instituted for the recovery of Foster’s note, with 1 
knowledge and consent of the plaintiff, and which was 
ed by injunction; and in the mean time Foster died, and his 
wife’s and other mortgaged claims swallowed up his estate, 
He farther pleads prescription and reconvenes for da 
Upon these pleadings and issues the cause was tried by the 
court, ‘ 
The evidence supported the facts mainly set out ip the 
pleadings. 
Plaisted, with whom the transaction was made, and agentof 
Johneson’s estate, believed that both itand Foster were solvent 
at the time; but that Foster was slow in payment, and he 
preferred giving “ Foster’s note in discharge of the balance 
against Johnson’s estate ; not having yet collected money 
enouglr to pay i. re 



















tof 
ent 


“(OF THE STATE OF LOUISIANA. 


©The transaction was made in 1831, and a correspondence 


-kept up between the parties to 1834. The defendant apprised 
‘the plaintiff of what he had done, and paid over the three 


hundred dollars he received in part payment. 
"To the last letter, dated December 6th, 1833, the defendant 
wrote to the plaintiff as follows : 

“Your esteemed favor of the 22d ultimo, is now before 
me. In reply I have to say as respects the claims of Lawson, 
(in whose name the debt now sued for by plaintiff,) that I 
have not as yet the money. Property has been seized by 


_ the sheriff to satisfy the claim, but not yet sold. — I will use 


every endeavor to have the money made as soon as possible, 
Johnson’s estate is insolvent, and I secured the debt by get- 
ting Foster’s note. I have done every thing in my power to 
collect it, so you must not think hard of me or be uneasy.” 
This is the last piece of evidence in the record. In the 
year following this last letter, Foster’s estate having proved 
insolvent, the plaintiff instituted this suit to render the defend- 


‘ant responsible for the balance due on the original claims 


against Johnson’s estate. There is no evidence that the 
plaintiff ever disapproved or disavowed the arrangement made 
by his attorney, until the failure to collect Foster’s note. 
On the whole evidence of the case, and after arguments of 
counsel, the district judge gave judgment for the defend- 
ant, and the plaintiff appealed. 


Gibbons, for the plaintiff, submitted the case. 


Voorhies and Splane, in propria persone, contra. 





Pe | 


ae 





ol) There was abundant testimony to show that Foster was Wesrzax Dist. 
» dp possession of a large property at the time this note was September, 1840 
_ idae, and for a year or two afterwards; and that suit was ~ 
~eeommenced, which was stayed by injunction, its trial delayed, 
-wand before final judgment Foster died. His estate being 

“encumbered, ,with mortgaged and privileged claims, the | 
/ amount of this note was lost. 
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_Wasrsax Dist. Morphy, J., delivered the opinion of the court. 
Sine 8 Sine seeks tu recover the balance of a note, place ce 
cre, _Hllection in the hands of defendant, as his attorney at 
pose a authority the estate of the drawer of this note being at that time una 
pean ig er to pay its whole amount, and defendant entertaining s¢ 


at law, : 
to-eollect debt, doubts as to its ultimate solvency, he made an arrangement 


ize him to no- With the agent of the heirs, in September, 1831; he received 


— : 1 ecmed three hundred dollars in part payment, and took for the 
~ 


Bat where an “CC the note of one Levi Foster, who at that time was 
gent, in the sessed of a large amount of property and was generally con. 


on aman sidered as good ; some time after, however, he died and his 
makes an vnau- estate was found to be insolvent; proceedings had been'ite 
ment by receiv- stituted against said Foster, and every exertion made by 
a. S fendant to collect the amount of the noie, which has newer : 
oe ne heen paid. veh 
poner t It is clear that a power to an agent or attorney at law,io 
pret the collect a debt does not authorize him to make a novation 
a 8 to enter into a compromise. Louisiana Code, article 2966, 
wamnalts Dp it is equally clear that when, in the honest exerciseiof — 
tenes wil will be his judgment, an agent takes upon himself to make an.un. — 
*° authorized settlement, believing it advantageous to his prin- s 
7c. Ag on cipal, and apprises him of it, the latter is buund to express 


election, He his disapprobation within a reasonable time; if he 


ery Ae bee tinues to correspond with his agent on the same busine 


sone mad pe without objecting to the settlement made for him, he mt 
his ects, if they be considered as approving it ; had the agent reserved some 


™ means of securing himself in the event of his arrangement 
ons al being rejected, he would have been induced to neglect the 
to eolleet, and A principal must on such occasions make his election; | 
ome cannot hold his agent liable for his unauthorized acts, and 
and oc eng = the same time seek to avail himself of those very acts, in 


the age Oy they turn out to be advantageous. In the present inne 
od ‘ 


‘other person the letters which passed between the parties up to the e 


a 1833, have left on our minds the impression that from thh 


bat of beginning plaintiff had been apprised of the settlement made 
ag at. by his agent ; he received the three hundred dollars oad 
pu wee eed, ted in consequence of it, and far from repudiating i it as unau- 
agent thorized, we find him in one of his letters urging defendat 


“iow. to collect the balance, which he had been told by the la 
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to be paid as soon as Foster’s crop of sugar wuld be Westen Dist. 
rad we concur entirely in the view taken of this case by ‘mbery 1810. 
the judge of the inferior court. ane ET ale 
“This, therefore, ordered, that the judgment appealed from nasa 
be affirmed, with costs. 


hs 


/- MARTIN ET AL 08% PATIN ET AL. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT YOR THE PARISH OF 
i, PAPATRE TM, THE JUDGE OF THE SIXTH PRESIDING. 


It is only for plantations, inclosed and vista by other lands, so as to 
leaye no way to the public road, that the right of passage, or of way, 
over the lands of others, is established by law. 

The right of passage, over the land of others, is not given as a matter of 
convenience, but of necessity : So, where there is room to go round the 
lands of a neighbor, the right of passage will not be allowed to go through, 
and compel the latter to leave a lane. 


_ _ This is an action, by sundry citizens, for the right of way, 

or passage, having farms in the Prairie Sorel, some distance 
from the wood, access to which is indispensable to them, for 
the purpose of getting timber. They allege, that two of their 
neighbors, (Ursin Patin and Narcisse Begnaud,) reside be- 
tween them and the woods, and deny them the right of way, 
to pass over their lands. They pray that the defendants be 
required to allow them a direct and straight way through 
their land, with liberty to pass to and from said woods, and 
to bring timber for the use of their farms. 

The defendants pleaded the general issue, and expressly 
deny that the plaintiffs have any claim to such right of way, 
without first indemnifying them, and paying for all the dam- 
ages they may sustain, if the right of way is allowed. 

The plaintiffs showed, by evidence, that some of them 
lived six miles from the woods, and have no fire-wood, or fenc- 
ing, except as they get it from this wood. That they have 
been in the habit of bringing timber along a road nearly in 
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Weerrex Dist. & direct line, for the use of their farms. This ~e 
September, 1840. part between the lands of the two defendants, and 
mani =r A spring, they (defendants,) interrupted this road, by cor x 


site ET AL, 


ing their fences, and cutting a ditch across, thus obstry 
six or seven arpents in length. Each of them hada 6 
rate fence, along this part of the road, before; and it run 
the property of both defendants, equally. There is anof 
road, higher up, which the plaintiffs might travel to ¢ 
woods, but it is longer ; runs across some low grounds, 
at some seasons of the year, it is impassable. The prin 
witness for the plaintiffs, supposes one hundred dollars wou 
cover all the damages which the defendants could sustg 
by the road continuing to run where it had been, when 
up by them. 

The district judge gave judgment requiring the defendanig 
to remove the obstructions placed by them across the 
within thirty days, after the sum of fifty dollars was ten¢ 
to each of them, by the sheriff, and to give to the plaint 
the right of way thereon. The defendants appealed. 


Voorhies, for the plaintiffs. The plaintiffs claim a right 
passage and of way, on the estate of the defendants. T 
have shown, by legal evidence, that this passage is absol 
ly necessary for them to procure wood and timber from 
Prairie Sorel wood common, for the use and working 
their farms, which are situated at a considerable distar 
Louisiana Code, arts. 660, 670, 695, 698 and 702. 


Crow and Lewis, for defendants. 


Morphy, J., delivered the opinion of the court. 


This action is brought to obtain a right of passage and at 
way over the estates of thedefendants. The latter resist” 
this pretension, on the ground that the plaintiffs are not lee 
gally entitled to the exercise of any such right. 
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o An examination of the testimony has brought us to the Wesreax Dist, 
génclusion, that the defendants are justified, by law, in their September, 1840, 
resistance to the claim set up by plaintiffs. MARTIN ET AL, 
»The Lousiana Code, art. 695, provides that “the proprietor, pss er an 

whose estate is inclosed, and who has no way to the public road, 5 
may claim the right of passage, on the estate of his neigh- 
bors, for the cultivation of his estate; but he is bound to in- 
demnify them, in proportion to the damage he may occasion.” 
Article 696 says, “the owner of the estate, which is sur- 
rounded by other lands, has no right to exact the right of pas- 
sage, from which of his neighbors he chooses. The passage 
shall be generally taken on the side where the distance is the 
shortest, from the enclosed estate to the public road.” 
The evidence shows, that the farms of plaintiffs, are not 
inclosed and surrounded by other lands, so as to have no way wc 
tothe public road. It is only for lands so situated, that the yleetatinent md 
right of passage is established by law. A road across the coonhitaanee 
lands of the defendants, would appear to be for the plaintiffs, lands, so as to 


‘leave no way to 


amatiter more of convenience than of necessity. The dis- tie Pablio road, 
. t , that the right 
tance from their farms, to the several tracts of wood-land, pees gh of 


owned by them in the Prairie Sorel, would be shorter through way, over the 
other lands, is 


defendants’ land, than around it. One of the witnesses says, established | by 
“that there is another road, which (he plaintiffs might travel “”- 

to the woods, but that it is longer, and runs across some low 

grounds, so that in the winter season itis sometimes impassa- 


ble.” Another witness, speaking of this route, says,“that ‘The right of 
8 the 
about fifieen or twenty arpenis longer, would take persons pooner over “4 


round the pond, which, in winter, makes the longer road im- not given as a 
matter of conve- 


practicable ;” hence, it clearly appears, that the way claimed nience but. of 
by plaintiffs would be more commodious, but is not absolute- B<cessity- So, 
where there is. 


ly indispensable to them. However great may be the incon- roomtogoround 
: : . the lands of a 
venience or hardships, resulting to them, from the refusal of neighbor, the 


the defendants, to allow them a passage through their pro- — 


perty, this court does not consider itself authorized to inter- a bak oy 
fere. The right of passage should be restricted in its exer- latter to leave 2 
cise, to those cases coming clearly within the purview of the 


law. 


8 VOL. XVI. 
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Waerean Dist. 


CASES IN THE SUPREME COURT : 
It is, therefore, ordered, that the judgment of the dig 


September, 1840. court be annulled, avoided and reversed, and that ours | 


———— 
LESERNE AND 


‘ian 


the defendants; the costs of both courts to be paid by p Ri, 
tiffs and appellees. 


LESESNE AND EDMONDSON 08. COOK. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH GE 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


Where factors or commission merchants receive a general power to sell, free 
of all limitations as to price, they cannot be made responsible, for any 
thing they may have done afterwards, with a good intention. 


A factor who acts in good faith, is not responsible for errors of jdm 


The circumstance of the factor being a creditor of the shipper or consignon, ” 
and the necessity of advances being covered, will not justify a sale bel ‘3 
the limited price. a aaa 

Interest will be allowed on an open account, from another state, where ; 
statute of that state is in evidence, authorizing it and fixing the rate, _ 


This is an action on a factor’s or commission merchanil 
account, for advances in money, and acceptances on a cone | 
signment of sugar. The plaintiff, after selling the defendants” 
sugar under full powers, to get the best price they could, 
allowing all credits, claim a balance of two thousand 
sixty-eight dollars and forty-one cents. These transactions | 
took place in Mobile, in the state of Alabama ; and in 
is claimed, at the rate of seven per cent., according to the 
laws of that state. They pray judgment for the amount of 
their demand. 

The defendant pleaded a general denial, and averred that, 
the plaintiffs received from him, a large consignment of sugar | 
(forty-one hogsheads and two barrels,) of the best quality, | 
which they bound themselves to sell for the highest price the — 
Mobile market would afford, during the spring and summer 
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6f1836. But said agents neglecting their duty, kept the su- Wasrenw Diet. 
, gar in store, in an improper place, where it wasted about pe sms bes 
| three hundred pounds per hogshead, or about two thousand iseaws Aw 
' pounds in all, making a loss of fifieen hundred dollars. That ae ct - 
s onthe 6th of June, 1836, he wrote to them to sell without cour.’ 
= delay, and on the 20th, urged them again to sell. That on 
the receipt of these letters, he believes they could have sold 
“© Bh, thesugar, for twelve cents anda half, which would have pro- 
» ® duced the sum of five thousand five hundred dollars, for which 
-) # it should have been sold. He expressly charges, that the 
plaintiff, in violation of their duty as agents and factors, kept 
the sugar on hand until the following November, and sold it 
for nine cents per pound, by which he suffered a loss of two 
» thousand three hundred and twelve dollars, and for which 
* the plaintiffs are responsible. That he is not liable to pay 
interest, as charged. He prays that the plaintiffs’ demand 
be rejected, and that he have judgment in reconvention, for 
# twothousand dollars in damages. Upon these pleadings: 
and issues, the case was tried. 
The correspondence between the parties was. produced in 
evidence, and the testimony of witnesses taken, as to the state 
of the Mobile sugar market at the time ; all of which is fully. 
stated, and recapitulated in the opinion of the court. 
A statute of Alabama was in evidence, showing, that in- 
terest was allowable on open accounts, at the rate of seven 
percent. per annum. 
There was judgment for the plaintiffs, in the sum of two 
and thousand and sixty-eight dollars and forty-one cents, with 
eis seven per cent. interest, from the 10th of December, 1836, 
Fu: | the date of the account, until paid. ‘ 




































© -* 


ee The defendant appealed. pai 


Maskell, for the plaintiffs, contended, that a commission mer- 
lat, chant or factur, who receives sugar for his pfincipal, for sale, 
gar ¥ and instructions are given to sell at a stated ‘price, which 
ity, } cannot be obtained, has a right to sell below the limited price, 

if he obtain the highest price, between the sale and incep- 
ner tion of the suit. 7 Louisiana Reports, 131. 


Westenn Dist. 


CASES IN THE SUPREME COURT 


2. Where no positive instruction is given, as to the p 


ne «i consignment, a draft, by consignor on consignee, will jo 


LASERNE AND 
EDMONDSON 
v8. 
cook. 


a sale, in order to meet it. 7 Martin, 68. 


Dwight, for the defendant, urged various objections to{ 
plaintiffs’ account ; that it did not show what disposition 
made of the defendant’s sugar. 

2. The plaintiffs induced the defendant, to send his sy 
to the Mobile market, and consign it to them, by the promis 
of extraordinary high prices, and afterwards mismanaged | 
neglected the sale; caused great delay and loss of wei 
so that the price fell far short of what had been assured 
guaranteed to the defendant, and his ‘sugar was sacrificed, 

3. No interest should have been allowed on an open’ 
count, and the judgment is for too much, even admitting 
principles upon which the case was decided. 


Garland, J., delivered the opinion of the court. 


This suit is instituted to recover a balance of two thousa 
and sixty-eight dollars and forty-one cents, alleged to” 
owing on account of money advanced and a draft accept 
on account of a quantity of sugar shipped by the defendant, 
who isa planter, in the Parish of St. Mary, to the plaint 
who were merchants in Mobile, in 1836. The defence 
that the plaintiffs received, on consignment, forty-one hogs 
heads and two barrels of sugar to sell, as commission més 
chants, and that they neglected their duty, disobeyed 
orders of the defendant, stored the sugar, kept it on hand 
long timé, "and finally sold it ata price much below wh 
could have bzen obtained for it, whereby the defendant ine 
red a heavy loss, “for which, he says, the plaintiffs are respon 
sible. , 


The facts aie, that the defendant, in the month of April, 
1836, shipped ‘thé ‘sugar and went to Mobile in the vessel 7 


with it, having previously informed the plaintiffs of it. The’ 
shipment was, perhaps, induced by the representations of t 


plaintiffs, as to the state of the market in that city. The | | 


ean mm ee ee nee ee fc 8S 8 eS Oe eS See ee 
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vessel arrived about the last of April, and the defendant was Wesrens 2xer: 
' offered twelve cents a pound for the sugar, on the wharf, September, 1940, 
‘which he refused ; one of the plaintiffs telling him he thought BR oy 
the market would be better in the course of a month. The —_— 
defendant then directed the sugar to be stored, and saw it put —-coox, 

in,an open warehouse, with which he expressed himself sa- 

tisfied. He remained some time in Mobile, and various efforts 

were made to sell the sugar, which proved unsuccessful. A 

part of it was put upat auction, and twelve and a quarter 

cents per pound offered for it, and refused by the defendant. 





























‘ight } On the 7th of May, the plaintiffs wrote to defendant, saying, 
‘et the market was dull since he had left, and the maximum 
de Fs price for sugar was twelve and a half cents, and that only in 
nae § small lots. On the 6th of June, the defendant wrote to 
e thé plaintiffs, saying, “I think you would do well, to offer the 
ge sugar at twelve, or twelve and a quarter cents, in preference 
» 7 tocontinue the storage through the summer ; please try and 
ih, effect a sale, on some principle that will reimburse you,” 
24 &e., &c.; and then goes on to say, “I had not a doubt, but 
and that the article would have been in a greater demand before 
this time, when I left, but we must try and take it as it offers.” 
pied # Onthe 20th of June, 1836, the defendant again wrote plain- 
ant, tiffs, that he would submit his opinion to theirs, but that he 
ify thought it better to sell at any price, than to continue the 
e ig, storage, yet leaves it to their judgment, and says, “if you 
ge § actagreeably, you will meet my approbation.” This letter wy sectors 
iets § geve the plaintiffs a general power, and removed all limita- - Pe meng 
the tions as to the price of the sugar, and they cannot be made ceive a gesenl 
da responsible for any thing they have done since, with a good Pow’ jv) ,%elb 


iniention. Louisiana Code, art. 2975. It is shown, that the ther conan 


plaintifis made various attempts to sell the sugar, but could made responsi- 
not obtain the price asked by the defendant. The market, pga: — 
it appears, gradually declined from the time the sugar was wih ood 
stored, and continued to do so through the summer. The tention. 
letter.of the 20th of June, rescinding the limit, as to price, 

did not reach the plaintiffs, until towards the close of the 

month, and then, the evidence informs us, the business season 


had closed or was closing, in Mobile, and produce could 


Res aaa 


pe 
- 


8 AS 
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Wrsrenx Dist, Only be sold in small lots, for domestic consumption. Toitgs 
September, 1840. the language of one of the witnesses, “only a city busi 
LASERNE axy WAS doing.” 
ae A factor is bound to do the best he 7 for the interest of hig 
coox, principal, and is responsible for any damages that may 
from the non-performance of his duty, the unfaithfulness of } 
management, his fault or neglect ; but when he acts in good 


ent, * f 
nein, faith, he is not responsible for errors of judgmen mote pars | 


is not responsi- to the state of a market, which, it appears, the plainti 


judgment. and defendant did for some time. Some very sufficient reas 
son should be given, to justify a factor selling produce cone, 

signed to him, at a price below the limit fixed. This court 

has decided, that the circumstance of the factor being a credi- — 

tor, and the necessity of advances to the owner being covets 

will not justify a sale below the limited price. 7 Lowisiang 

The cireum- °Ports, 124. The plaintiffs had every inducement to sell 
stance of thefac- the sugar at the highest price. They had made an advance, 
itor of the. ship: of nearly five thousand eight hundred dollars on it, and itis: 
er or consignor, reasonable to suppose, they were desirous of getting it back 


and the necessi- 


ty of advances with their commissions. No bad faith is shown on the part 
will ot jut of the plaintiffs, and it appears, they sold the sugar as early — 


_ oo Sigal as they could, at the opening of the business season, in the 
autumn, at about nine cents per pound, which was the highs! 
est market price. ‘ie 

A statute of the state of Alabama is in evidence, which 
allows interest, at the rate of seven per cent. per annum, om | 


be vucrest will demands of this description, and it has been allowed by the: q 


anopen account, court below. aa | 


— when’ It has been alleged, as an error apparent on the face of thé! 


tute of that state record, that the judgment is for alarger sum than that claims! 
is in evidence, 

authorizing it, ed. The difference is only a few cents, and too unimportaasy, 
and fixing the 4 
rate. to require correction. A 


ats in good faith ticularly, when the principal concurs with him in opinion’ a 


The judgment of the District Court, is, therefore, affirmailil 
with costs. ‘ 


ra 
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APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. MARY. 


Suits for the interdiction of idiots, or insane persons, must be brought in the 
p robate Court, and all the proceedings had there. The Parish Court, 


Pers 


“although it be the same judge, is without jurisdiction, ratione materia, to 
“try such cases. . 


: Bs: it is necessary that the parish judge should designate in all his proceedings 
ifs the capacity in which he acts; and the proceedings of the Probate Court 
- 1 qnust be conducted and kept distinct from those of the Parish Court. 
5 In a suit for interdiction, service of petition and citation, must be made on 
owt “the person sought to be interdicted, in the same manner as in other cases. 
one It is not sufficient for the attorney appointed to defend him, to accept ser- 
rot | viee. 

ee A jadgment of interdiction, rendered on ex parte testimony, is erroneous, and 
sell will be reversed on appeal, 

-_ The law requires that the person intended to be interdicted should be noti- 
It is “fied of the suit, and have the opportunity to employ his own counsel, before 
ack “any is appointed by the judge. 

ly § This is a suit for the interdiction of the defendant, who is 


alleged to be subject to a habitual state of madness or insani- 
the’ § ty, from his childhood, and rendered incapable of taking care 
+ 4 ofhis person, or of administering his estate, which should be 
ich § administered by a curator after interdiction. That he is a 
on § joint heir with his sister, wife of Martial Sorel, of his father 
he | andmother both deceased, inheriting a large property, con- 
+ 4. sisting of lands, sugar plantation and slaves ; situated in the 
he! | Parish of St. Mary, and by reason of his well known imbecili- 
ms) § ty, is wholly incapable of taking care of it. The petitioner, 
wnt; f= prays the court to summon physicians, and other skillful per- 
sons,"well acquainted with the said Charles Frederick Pele- 
rin, to be interrogated, and to establish his insanity, and that 
id; } counsel, learned in the law, be also appointed to represent him, 
and after hearing counsel, and full proof being made, that 
judgment of interdiction be pronounced. 
William C. Dwight, Esq., was appointed attorney and 
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Wasrzan Disr. counsellor, to represent the defendant ; who accepted 
September, 1840. of the petition. | i 
= 


SEGUR 
vs. 
PELLERIN. 


The attorney then pleaded a general denial ; and that 
plaintiff be held to strict proof. That allowing what ig 
leged to be true, it does not follow that judgment of inte 
tion ought to be pronounced in this case ; and that if 
good would result from a contrary course, the defer 
should be let alone. He prays for general relief. q 

The petition and answer, are marked “filed,” by { 
parish judge. 

The parties proceeded to take testimony in this case, in{ 
office of the parish judge. 

It was clearly shown, that the defendant was born an id 


and subject to epileptic fits. He is totally incapable. 


taking care of his person, or to take care and administe 
property ; and is also destitute of the faculty of speech, ¢ 


stantly requiring to be attended by a nurse, and cannot evg 


change his clothes, or feed himself. 


From the evidence, the judge was satisfied of the idi 


mental alienation, and bodily infirmities of the defendant, 


as to require his interdiction. Judgment of interdiction w 


accordingly rendered. 

The plaintiff then presented his petition, representing 
the defendant was a resident and owner of large property 
the parish of St. Mary, and that it was necessary that a cu 


tor be appointed to take care of his person and property, dite 
ing the pendency of the suit for interdiction. He prays, that — 
a family council be convoked, to deliberate touching the ime 
terests of said defendant, and that by the consent and advi “0 


of said family meeting, some suitable person be appoin 
curator to his person and estate, and authorized to appear 


and defend him in all suits at law now pending, in which hig 
interests are involved ; and to institute all suits necessary om 
protect and secure his property ; and, that said curator have @ 
charge of his person and estate, and represent him in all civil § 


acts. 
The defendant, by his counsel, prayed and obtained: 
appeal from the judgment of interdiction. 


_ 


2es>oo ws>s 2 
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ing the appeal, C. Olivier, senr., was appointed ad- Wasrzan der. 
‘pinistrator, pro tempore, of the defendant’s property ; and the — 
aiff appointed to take care of his person. 


“Gibbons, for the plaintiff, submitted the case, urging the 
affirmance of the judgment. 


“ht 
Dwight, for the defendant, urged various objections to the 


proceedings and judgment, and that it should be reversed. 


Garland, J., delivered the opinion of the court. 


fs The plaintiff, in a petition addressed “to the honorable the 
int, , _jadge of the parish of St. Mary and State of Louisiana,” 
"} slates, that he is a relative of Charles Frederick Pelerin, 
who is subject to a habitual state of madness or insanity, and 
has been so from childhood to the present time, which is no- 
|} torious and visible to all who see or converse with him. That 
4 thesaid Charles is now arrived at the age of majority, and 
igutterly incapable of administering his property or taking 
care of his person. That he is a joint heir with his sister, to 
alarge estate in the aforesaid parish, consisting of land, slaves, 
_ and moveable property, of great value. The plantiff, there- 
_ fore, prays that counsel may be appointed to represent and 
defend said Charles Frederick ; that physicians, and other 
‘competent persons, who know the said Charles, may be cited 
‘and examined to establish the habitual insanity; that a 
“judgment of interdiction be pronounced against him, and he 
declared incapable of taking charge of his person, or adminis- 
tering his estate. 

After the filing of this petition, with ‘“ Edward Pecat, 
"§  clerk,” but of what court, he does not inform us; the parish 
F§ ‘judge appointed counsel to represent the said Charles F. Pel- 
~ Ietin, who accepted service of the petition, “ to have the ane 

effect and force, us if served on me, by the sheriff or coroner.” 
A few days after this acceptance, the attorney filed with the 
parish judge, an application to delay his decision for two 
weeks, and that time be given him to answer. This paper 
states the case, as pending in the Court of Probates. What 

9 VOL. XVI. 
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SEGUR 
ve, 


Waerenx Dist, Order was made on it, the record does not show ; but it ig; 
Seprember, 1940. 1840. bable the delay was granted, as fifieen days oes: to Wit, 


PELLERIN, 


in a short time, be brought to operate in one more questiona- 


_ for the interdiction of insane persons. Louisiana Code, article 
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 secun the 18th of April, 1840, the aforesaid attorney filed, with 
parish judge, an answer to the petition, and in it he says, the | 
suit is in the Parish Court. On the same day the Court of 
Probates proceeded to try the cause, but took the testing 
“in office, by the parish judge, of the parish of St. Mary,” 
appears. The counsel for the appellant states, that | 
cause was tried in open court, the witnesses came befor 
and testified ; but he says, he never, as the attorney of 


































fendant, saw the affidavits taken by the judge, “in his office” % “¢ 
until he saw them in the record, and never consented Ore — 
eeive any affidavit in the case. He further states, that te 
the affidavits state correctly the testimony as given, as § jj 
nearly as he can now recollect it. How the facts are,we § 






can only judge from the record, and this appears not very 
regular; but there are more important points on whichthe # 4 
case must be decided. On the 23d of April, 1840, the Court # of 
of Probates decided the cause, and gave a judgment of inter #4; 
diction against the defendant, from which he appealed. Qn § og 
the evidence, as it appears in the record, we are not prepa ob 
to say the judge erred. se 

But the questions involved in this case are not trivial, The te 
proposition is to deprive a human being, under the protection | 4 























of the law, of the administration of his property, and to place Bq 


his person under the control of another, on the ground that F 
he is incapable of administering the one, or taking care of the Fg 
other. In the present case, it may be, the insanity isson® — 4 
torious and clear, as to seem a justification for disregarding § « 
the ordinary forms of the Jaw, in having it declared; but, § 
we must remember, that rules established in this case may, 


ble, and great injury may be done, by sanctioning a disre- § 
gard or omission of the provisions of the law. 
The Probate Court is the proper tribunal to institute actions 


$85; Code of Practice, article 924; 5 Martin, NV. S., 136. The 
petition is addressed to the parish judge, without designating 
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at court he presides over. 


lexercises different and important powers under our law, and 
‘itis very desirable that it should be known in what capacity 
‘they are called to act, as well as that in which they do act. 


It is left doubtful, and even the 
ties and judge afterwards seemed in doubt, as tothe tribu- 
in which the suit was pending. Sometimes it was in the 
Court, and then in the Court of Probates; we cannot 
well understand which tribunal the plaintiff intended to 
. The parish judge is properly the presiding officer of 
‘the Parish Court, and ex-officio judge of the Court of Pro- 
‘ates ; and if we were to draw an inference, from the man- 
| tnerhe is addressed in the petition, it would bein favor of 
the supposition, that his authority was invoked in the former 
| “eapacity. If so, the court was without jurisdiction, ratione 
F materia, and the suit must be dismissed. The parish judge 
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Suits for the 
interdiction of 
idiots, or insane 

rsons, must be 

ue in the 
cod all ie pees 
and allt 
ceedings Wad 
there. The Pa- 
rish Court, al- 
though it be the 
same judge, is 
without jurisdic- 
tion, ratione ma- 
teriz, to try such 
cases. 

It is nece: 
that the pari 


By an act of the legislature, passed in 1836, the clerks of jxdge should 


| ‘the District Courts, in the fifth judicial district, are ex- 
‘officio clerks of the Courts of Probate, in their respective pa-. 


‘fishes, and are properly the keepers of the records of these 
"eourts ; yet it seems the application for time to answer, made 
‘bythe counsel for the defendant, and the answer when pre- 
sented, were filed by the parish judge, and it is fair to pre- 
‘sume, he filed them in the office over which he had control. 
fan answer should be presented to a district judge, and en- 
‘Worsed as filed by him, no one would suppose that a filing 
‘with the clerk. We will not say that this irregularity is 
‘sufficient to viliate the proceedings in this case, as there is 
another more formidable. 

By reference to the record it is evident, that the party 
sought to be interdicted was never notified of this suit; no 
citation, or copy of the petition was ever served on him, and 
he never authorized the attorney to accept a service for him. 
It may be said, there is no use in serving a copy of the peti- 
tion on the defendant, as he is insane ; but that is assuming 
as a fact, the issue that is to be tried, which the law does not 


~ permit a judge to decide, except upon the clearest evidence. 


Perhaps in this case no good might result from a notification 
of the proceedings, but in some other it might be of the 


designate, in all 
his proceedings, 
the capacity in 
— we acts ; 
and the proceed- 
ings of the Pro- 
bate court must 
be conducted 
and kept distinet 
from those of the 
Parish Court. 


Ina suit for in- 
terdiction, ser- 
vice of petition 
and citation must 
be made on the 
sought to 

e interdicted, 
inthe same man- 
ner, as in 
cases, It is not 
sufficient for the 
attorn ap-. 
ee to de- 

end him, to ace 
cept service. 
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utmost importance. The judicial history of our state igy 
without examples of ineffectual attempts to interdict indiyis 
duals, and cases of this kind may again arise. This court 
has decided in the case of Stafford vs. Stafford, 1 Martin, My 
S., 551, that a judgment of interdiction cannot be rendered. 


on ex parte testimony, and that the person sought to be ine 
terdicted, must be notified. That case is a striking illustra’ 


A judgment of tion of the importance of the rule we now lay down. as 
party sought to be interdicted, was not informed of the prow 


interdiction ren- 
dered as ex 
testimony, is er- 
roneous, and will 
reversed 


on 
appeal. 


The law re- 
quires, that = 
person intendec 
to be interdicted 
should be noti- 
fied of the suit, 
and have the op- 
portunity to em- 
ploy his own 
counsel, before 
any is appointed 
by the judge. 


ceeding against her, and the inferior court rendered a jug 
ment of interdiction ; she discovered it, took an appeal, ap 


reversed the judgment. ee 4 


It will, no doubt, be said in this case, that the judge ape 


pointed counsel to represent the defendant. We think 


article 384, of the code under which that was done, has beer 


misapprehended. It says, the judge shall pronounce on the” 
case, “after having heard the counsel of the person, whose" 
interdiction is prayed for ; whom it shall be the duty of he 
judge to name, if one be not already named by the party." i 
It is evidently the intention of the law, that the party should® 


have an opportunity to employ such counsel as he liked, ami \ 
to enable him to do so, he ought to be notified. It is alleged,® 


that Pellerin is over twenty-one years of age ; and it is soug 


not only to deprive him of the control of his property and™ 


person, but to hold him up to the world as an idiot or a ma 3 


niac, without his ever having any notification of it. Such 


a doctrine, would put many eccentric but sensible men,” 


completely at the mercy of any one, who, through malice 
error, might commence proceedings to interdict them. 


The authority conferred on this court, by the article 389, 7 
of the code, and the seriousness of the case, has induced us” 


to scrutinize it closely, and the result is, a conviction that th 
whole proceedings ought to be set aside. 


It is, therefore, ordered, that the judgment of the Court” 


“ es 


of Probates be reversed and annulled, and the suit dismissed, 


at the costs of the plaintiff, in both courts. 


ee 2 88888. FE 
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i Wesrenry Dist. 
pi ‘ PARKER 0S. BRASHAER & BARR. September, 1840, 
: ——__ 
ia ’ PARKER 
i, FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF U8, 


BRASHRAR AND 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. BARB. 

deposition of a witness is not annexed, or fastened to the com- 

gion and process verbal, but is enclosed with them in an envelope, 
ae and directed to the clerk, it is sufficient. 
wpdant cannot avail himself of an error in the name of his co-defend- 
a joint judgment against them. 

ment against partners in a sugar estate, must in its form be joint, and 
inst each one, separately, for his proportion. 


isan action on account, against W. Brashear, and 
R. Barr, for machinery, and delivered to them, to be 

on their sugar estate in Attakapas. 
defendants pleaded a general denial, and averred that 
four boxes of the machinery was ordered according to a 
model furnished, which was not followed, and in consequence 
machinery was rendered useless, not fitting the works 
hich they were intended. The defendants pray for ex- 
gio examine the machinery and model, and report under 
the directions of the court. Experts were appointed accord- 
A four boxes for friction rollers were charged at five 
hundred dollars, the balance made the entire bill six hun- 

dred and sixty-four dollars. 

A witness was examined, for defendants, who made the 
model for the boxes, which were intended for the necks of the 
pressing cylinders of the sugar mill, who says, he carefully 
| examined them, and that they are not made according to the 
| model ; but he does not know whether the model was fur- 
nished to the plaintiff or not. 

On the trial the plaintiff’s counsel offered the deposition 
of @ witness to prove his account. It was objected to, on the 
ground that neither the process verbal, or the deposition or 
answers of the witness to the interrogatories, were an- 
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Westerx Dist. nexed or attached to the commission. 
September, 1840. that all of them were inclosed in one envelope, directed tg 
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BARR. 


Where the de- 
position of a wit- 
mess is not an- 
nexed, or fasten- 
ed to "the com- 
«mission and pro- 
éess verbal, but 
is inclosed with 
them in an en- 
welope, sealed 


and directed to 
the clerk, it is 
sufficient, 
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It, however, appe 








clerk of the court. 
deposition read, and a bill of exceptions was taken. 

There was judgment against Brashear, and the 
representatives of Robert S. Barr, instead of Robert R, Bati, 
(who had died during the suit) in solido for the sum cl 
and the defendant, Brashear, alone appealed. ay 7 

= 

Maskell, for the plaintiff, urged the affirmance of the judg. | 

ment. 






The objection was overruled, andthe 
ij wy 










“i 

Dwight, for the appellant, contended that the judgment | 

was erroneously entered up, and must be reversed. The” 
defendant was not liable for more than his virile portion, ~~ 





2. There waserror in relation to Barr. No such personas | 


Robert S. Barr, being known in the suit. ae 


Martin, J., delivered the opinion of the court. ge | 

The plaintiff seeks payment for sundry articles of machine. 
ry, made in his iron foundry for the defendants. The latter 
pleaded the general issue, and that the machinery was not 
made according to a model given the plaintiff, and was other © 
wise defective. ee 

During the pendency of the suit, defendant, Barr, died; — 
and there was judgment against the defendant Brashear, ott | 
the representatives of Barr. Brashear alone appealed. 

Our attention is first arrested by a bill of exception, taken . 
to the reading of a deposition, on the ground that the magig | 
trate who received it, did not annex it to the process verbal, 
the commission and the interrogatories, as is required by law 
Code of Practice, article 433. 

It does not appear to us the court erred in receiving the | 
deposition. The magistrate inclosed it with the commission, ~ 
interrogatories and process verbal, in an envelope, sealed | 
with his seal, and directed to the clerk of the court. This is 1 
sufficient to authorize the deposition to be read in evidence. — 
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The delivery of the articles charged in the plaintiff’s bill, WzerzanDrsr, — 
was proved ; but there is no evidence of any model or direc. September, 1840, 


tion being given to the plaintiff by the defendants, as averred ~ yanxen 


by them. onan aa 


The judgment was rendered against Brashear, and the — Bana. 


ntatives of Robert S. Barr, when the deceased was .4 defendant 


called Robert R. Barr, and his name is thus stated in the pe- ag “ a 


tition. His representatives have not appealed. The error his co-defendant 
} appears to be a lapsus calami, of which Brashear, who is the socal Sea 


lo'the 









ae mS $ P 
fae “j 
iii (i et as 





ie 
udg. | only appellant, cannot avail himself. them. 
oe The judgment should be a joint one ; the defendants not be- 4 judgment 
ag ing stated, and not appearing, to be commercial partners, but pepe 
nent | partners in a sugar estate, Brashear is only liable for one-half; seostin its form 
The and the liability of the representatives of the other defendant, ° aga! Frye BR a. 
+ ¥ isa matter which does not concern him. The court, how- Proper Bays 
7 ever, erred in the form of its judgment. The Louisiana Code 
ay 7 requires, that “ina suit on a joint obligation, judgment must 
* 4 berendered against each defendant, separately, for his propor- 
“7 tion.” Articles 1081, 2844. 
ne. It is, therefore, ordered, adjudged and decreed, that.the 
iter judgment of the District Court be annulled, avoided and 
not reversed, so far it relates to the defendant Brashear only, the 
er , other defendant not being before us ; and proceeding to give 


& such a judgment as, in our opinion, ought to have been given 
in the court below, it is ordered, adjudged and decreed, that 
the plaintiff recover of the defendant Brashear, the sum of 
three hundred and seventeen dollars, and thirty-one cents, 
with costs in the court below ; those of the appeal be borne 
by the plaintiff and appellee. 


a 
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PARMELE AND BAKER U8. BRASHEAR. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE P " 
ST. MARY, JUDGE LEWIS, THEN OF THE DISTRICT, PRESIDING, 


Ina suit on a curator’s bond against the surety, he is only liable for | me 
neys which come into the hands of the curator after signing the. 
and for the debts which are unpaid, from a failure to pay over the 
during that time. 

The condition of a curator’s bond being, that he will faithfully administer 
and perform the duties of his office, a failure to pay over money when 
ordered, is a breach of the condition, and the creditor has his — 
the bond against the surety. 


This is an action against the surety in a curator’s bond, 
The plaintiffs allege that in December, 1834, they obtained 
a judgment against the curator of the estate of William®, 
Barr, deceased, for three hundred and sixty-seven dollars, 
with interest. That on the 30th of June, of that year, 
Robert B. Brashear, obtained a prolongation of the curaton 
ship of said Barr’s estate, with W. Brashear as his suiéty, 


They further urge that the condition of the bond is broken, 
and the bond forfeited, in consequence of the failure of the 
curator to pay them the amount of their demand or judg. 


ment, notwithstanding he has collected and received fundsof 
the estate sufficient. That he has neglected and failed to ade 
minister the estate faithfully, and has, on the contrary, cone 
verted the funds to his own use. They pray for judgment 
on the bond for the amount of their debt. tit 


The defendant excepted to the plaintiffs action and averted 
it could not be maintained until the estate was definitively 
settled, and a final tableau of distribution filed. This em ~ 
ception was sustained, and an appeal taken from the judge” 
ment rendered therein. See 11 Louisiana Reports, 329." 


On the merits, the defendant denied generally and averred. 
that there was not sufficient funds to pay the debts, and that 
he was not liable on his bond, because there was no mal-ads 
ministration. 

On the return of the case from the Supreme Court, it was 
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tried on the merits. It appeared the curator had been re- ‘Wasraaw Drrs. 
‘appointed and given as many as three bonds; and that the September, 1840. 
defendant could only be liable in this suit on the last bond. eT “a 


The district judge was, however, of opinion, that the suit 
was premature, and that no recovery could be had on the 
pond until the final administration of the estate, and final 


tableau filed. There was judgment for the defendant, and 
‘the plaintiffs appealed. 


_ Splane, for the plaintiffs. 
- Dwight, for the defendant. 


Martin, J., delivered the opinion of the court. 


‘This case was before us at a former term, on an exception 
which was sustained by the District Court, and which this 


‘ eourt overruled, and remanded the case for trial on the 


merits. See 11 Louisiana Reports, 329. 

There was judgment on the second trial for the defendant, 
and the plaintiffs have again appealed. 

The defendant’s principal in the bond, curator of the es- 
tate of William S. Barr, deceased, at the end of the first year 
of his curatorship, presented an account of his administration, 
in which he placed the plaintiffs as creditors, for the sum of 
three hundred and sixty dollars and fifty cents, and stated 
that their proportion of the funds collected, was forty dollars 
and ninety-four cents. This account was homologated ; 
payment ordered accordingly, and the curatorship prolonged 
for another year. At the expiration of the second year, he 
presented another account, in which the plaintiffs were 
placed as creditors for the sum of three hundred and nine- 
teen dollars and fifty cents, and their proportion of the funds 
on hand put down at one hundred and eighty dollars and 
fifty-three cents, and payment ordered accordingly. There 
was a prolongation of the curatorship for the third year, 
(1834,) with the present defendant as surety. The bond 
bears date the 13th of June, 1834. On the 11th of De- 
cember, in the same year, the plaintiffs claim was liquidated 
by a judgment for the sum of three hundred and sixty-seven 

10 VOL. XVI. 
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Weerzax Disr. dollars, with interest. The present suit is instituted 
September, 1840. amount of this judgment, on the last mentioned bond, aga 


wamypes he na- the surety therein. 
E . . ‘ 4 
vs. The present defendant was surety on the original k 


BRASHEAR. » ° 
In a suit ona 224 another person on the first prolongation or second | 


- 0 larng With regard to the moneys which the principal had:g 


, he is only ceived, before the date of the bond sued on, the present 


Table for the fond H : h : id 
moneys which ‘edant is clearly not liable. There is no evidence that, 


came into the money came into his hands after that time. Th in’ 
4 lag y nto his hands e pl 


tor after signing therefore, have no claim for the non-payment of money. | 
- nh oriented the condition of the bond is, that the curator “shall 


ae ee and truly administer upon the estate, and faithfully execute | 
over “the funds and perform the duties required of him by law.” The ne. 
daring thisime- elect (o administer faithfully and perform these duties is most 
of | * surator’s certainly a breach of the condition of the bond. The solve. 
he will faithfally cy of the estate is stated by the curator, and appears further 


oe, and from the inventory and statement of active and passive debis_ 


ties of his — filed by him. The prolongation of the curatorship is conclu. 






Sestse Sees 


; 
; 


a failure to 


over money Sive evidence that part of the duties of the curator remained 
— Shean’ to be performed. It is not shown that any of them ; wi 
the condition, j i aie 

a been attempted to be performed since that time. The al 


has his remedy dition-of the bond is therefore broken. 
poe bond It remains to inquire into the amount of the plaintiff 
ty. ; 


eae 


claim. It has been liquidated by the judgment for the ff 
amount of the original account, in the sum of three hu 
and sixty-seven dollars. The curator had received fundg 
the estate out of which he had been directed to pay ¢ 
hundred and twenty-one dollars and forty-seven cents, 
the proportion due to the plaintiffs, before the date of | Ic 
bond sued on. For this, if not paid, his remedy is on 
two first bonds. The balance to wit, the sum of one hume | 
dred and forty-five dollars and fifty-three cents, forms the 
amount of his claim in the present suit. ’ oe a 
It has been contended that the plaintiffs ought firstto§ ZB 
have provoked the filing of an account and tableau of disttie } i 
bution by the curator. This would have been very requisil@ | - 
if they had sought a recovery from the estate administered 
by him. But the sole object of the present suit is to recovel fr 
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the breach of the condition of the bond. See the case of Ri- 
gon'ys. Young and Turnbull, 7 Martin, N. S., 294. 

/ ft is, therefore, ordered, adjudged and decreed, that the 
jadgment of the District Court be annulled and aversed ; 


and it is further ordered, adjudged and decreed, that the 


plaintiffs do recover from the defendant, Walter Brashear, 
the sum of one hundred aad forty-five dollars and fifty-three 
cents, with legal interest from the first of June, 1832, until 
paid, with costs in both courts. 


—_—SSSSSSSS=SS= 


COLLINS vs. MOORE AND PRESCOTT.* 


APPEAL FROM THF COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. LANDRY, THE JUDGE OF THE SIXTH PRESIDING. 


Where the plaintiff holds by two titles, and the premises are sold by the 


sheriff under execution against him, and he receives the balance, after 
satisfying the judgment, he cannot set up a claim to the same property 
under the other title, although the sheriff describes the sale to be of the 
youngest of the two titles. 


This is an action to recover twelve arpents of land by forty 
in depth, situated on the east side of the Bayou Courtableau, 
in the parish of St. Landry. 

The plaintiff, William C. Collins, alleges that his father, 
John Collins, acquired title to the above tract of land by 
purchase from one Charles Vigé, who by several mesne con- 
veyances acquired it from the original grantee of the Span- 
ish government. He further shows that his father is dead, 
and he is the only son and heir; and has inherited the same. 
But that in 1830, the defendants took possession and con- 
tinue to occupy said land, and have committed great waste. 





* When the case was taken up, Judge Simon left the bench for the re- 
mainder of the term. The court then consisted of Judges Martin, Mor- 
pay and GaRvanp. 


from the siirety of the curator, personally and out of his pri- Westen Dist. 
iyate*property, the damages which they have sustained by September, 1840. 


MOORE & PRES- 
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Weerenx Dist. He prays that his title may be declared the best, ai and th 
ea ee —————— possession delivered to him, &c. 

"Sonus The defendants plead a general denial; and aver 
xoons & raxs- hold the land by a good title, purchased at sheriff ’s sale; 
sue der a judgment and execution against the plaintiff, w 
eale was regularly made and is valid. They pray that 
defendants’ demand be rejected. Tr 

The plaintiff sets up a different title, as he contends, tothe 


land, from that under which it was sold by the sheriff) ed 


which is an older and a better title. 


There was judgment decreeing the defendants to bela | 


legal possessors and owners of the land in controversy, and 
the plaintiff appealed. 


Linton, for the plaintiff, submitted the case. 


T. H. Lewis, for defendant. 


Garland, J., delivered the opinion of the court. 


The plaintiff commenced this suit to recover of the defend. 


ants a tract of land containing twelve arpents front by forty 


in depth, situated on the east side of the Bayou Courta- 
bleau, in the parish of St. Landry, which he alleges was 
granted by the Spanish government, and by several convey- 
ances from the grantee, came into the possession of John Col 
Where the lins, his father, from whom he inherited it. The defendants 
laintiff holds do not deny that the plaintiff had a title to the land in ques. 
y two titles and 
the premisesare tion, but allege they are the owners of all his right toit; 


id b , 
fonder eanet- having purchased the same at one or more sales made‘ 


ton an the sheriff of the parish of St. Landry, under several execs 


him, 


reeeives the bal- tions issued on judgments obtained against the plaintiff in 


ance, after satis- 


fying the judg- 1829 and 1830. No irregularity or defect in these sales, is 


ment, he cannot alleged or proved, and the sheriff in his deeds, says, he sells 


set up a claim 
tothe same pro- and transfers “all the right, title, interest or demand, whieh 
pred tile, ‘a, the said William C. Collins has or had to said lands, or any 


if deren he Pat thereof at any time.” 


sale tobe of the So far as the facts can be gathered from the record, it ap- 


ony acl - pears the plaintiff had two titles, which cover the same piece 
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mentioned one of the original grants and that the youngest, 
he wishes to recover back the land under the oldest grant, © 


notwithstanding he has ratified the sales by receiving a bal-. 


ance from the sheriff, after the payment of all the executions,; 
and is also bound to warrant the title of the defendants. We 
are unable to see the slightest foundation for the claim ad- 
yanced, and, therefore, affirm the judgment of the District 
Court, with costs. 


WILLIAMS U8. BRASHEAR. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FORTHE PARISH OF 
8T. MARY, THE JUDGE THEREOF PRESIDING. 


In an application for a new trial, on the ground of newly discovered evi- 
dence, in the absence of the party, the attorney who conducts the suit 
is competent to make the necessary ee when the facts are within 
his knowledge. 

So, in an action against the drawer of a bill, where the attorney swears that 
since the trial he has discovered a certain person who will prove that the 
defendant had sufficient funds in the hands of the acceptors to pay the 
bill, it is good grounds for a new trial. 


This is an action against the drawer of a bill of ex- 
change. 

The defendant, at New-Orleans, 12th of May, 1834, drew 
his draft for one thousand seven hundred and twenty-three 
dollars and seventy-four cents, on Bemiss, Brashear & Co., 
of Franklin, in the parish of St. Mary, payable the Ist of 
November following, to the order of John B. Bemiss, and by 
him endorsed. The draft or bill was duly accepted by the 
drawees, and protested for non-payment ; but no notice was 
given to the drawer. 

The plaintiff alleges that the said bill was protested for 
non-payment ; that the defendant had no funds in the hands 
of the drawees from the date to the maturity and protest of 
said bill, and that he has since promised to pay the same. 
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The defendant pleaded a general denial ; he de 





the bill. That he had sufficient funds, at the time of’ 
test, in the hands of the drawees, to pay the amount¢ 
said bill. He prays that the plaintiff’s demand be rejeg 
On these pleadings and issues the parties went to trial, 
evidence of two book-keepers of the firm of Bemiss, Bra 
& Co., shows that from the beginning of the year 
up to the Ist of November, when the bill sued on becayig 
due, the defendant had, according to the books, no funds'in : | 
the hands. of the drawees ; that, on the contrary, there waga 
balance against him. There was general dealings between — 
defendant and the drawees. It appeared, however, that this | 
bill was not entered on the books as having been a 
ed by the firm of Bemiss, Brashear & Co., and that the ag 
ceptance was in the hand-writing of Bemiss, the leading | 
member of the firm, but was made in New-Orleans, ie 
was no notice of protest shown to have been given to 
defendant, and none was given. 




































On the whole evidence adduced, there was judgmest ig : 
the amount of the bill sued on. The defendant’s cou 
moved for a new trial, on the grounds of newly discover 
evidence, and in the absence of his client offered his own afi 
davit of the fact. He states that every effort was used to pro- 
cure the necessary testimony. That since the trial it came 
accidentally to his knowledge, in the absence of the defend. 
ant, that one John Lay, can and will prove, that the drawees 
and acceptors of the bill had funds belonging to the defend. 
ant, sufficient to pay it, at the time it became due. Thatat 
the time of the acceptance, the defendant had sold his crop 0 
molasses to the acceptors for a very large sum to be paid in 
the fall, by the acceptance of drafis to become due in the * 
of 1834. 


The motion for a new trial was overruled, and the defend. 
ant appealed. 









t 


ii 
Morse, for the plaintiff,‘insisted, on the affirmance of the | 
judgment. The motion for a new trial was properly 
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mled.. The attorney was incompetent to make the affi- WzersaxDux. 
davit, and it is not shown that proper diligence was used to September, 1840, 
get, the testimony alleged to have been discovered, by the Barmera 
gitorney, since the trial. This witness must have been ~ 
known to the defendant, and‘his testimony, with proper dili- 

gence, might have been had. Code of Practice, 561. 6 Mar- 

tin, WV. S., 327. 10 Martin, 81. 10 Louisiana Reports, 371. 

, 2 Itis fully proved that the defendant had no funds in 

the hands of the acceptors, at any time from the drawing to 

the maturity of this bill; and he was not entitled to notice. 

$ Martin, N. S., 147. Chitty on Bills. 

















_ Dwight, for the defendant, submitted the case on an asign- 
ment of errors of fact and law. 

That he had no notice of the dishonor of the bill sued on, 
and none has been shown ; consequently he is not liable. 
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that he had funds in their hands, and that the failure of the 
drawees books to show that fact, can have no effect against 
a positive presumption of law ; especially when, as in this 
ease, the failure to charge the defendant with this draft on 
‘acceptance, shows that the books were incorrectly kept. 


Martin, J., delivered the opinion of the court. 


We have not attended to the merits of this case, it appear- 
ing to us that the District Court erred in refusing the new 
trial. 

he defendant being absent, his attorney made a formal 


affidavit, stating newly discovered evidence, which came ac- _In an applica- 
cidentally to his knowledge since the trial, to wit: that one tin, fr # new 


John Lay, is able to prove that the defendant, who is sued on — — 


a bill of exchange, at the maturity of the bill, had sufficient dence, in the ab- 
funds for its payment in the hands of the acceptors. The de one 
affidavit contains all the averments requisite to sustain an who. conducts 
‘ . ais A : is com= 
application for a new trial, in a case like the present. If petent to make 

. : the necessary af- 
there ever was any doubt that, in the absence of the client, fgdavit, when the 


1 | the attorney who conducts the suit may make his affidavit ee 
e of facts immediately in his own knowledge, that doubt has 
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Weereux Disr, been removed by an act of the legislature, approved 
September, 1840. 20th, 1839, section, 16 ; which provides “that in all. 
“yz pranc Where by any provision of the Code [of Practice] an ¢ 
panas’s unis, & Patty is required, it may (in the absence of the party) 
made by his agent or attorney; and in such case it shallih 
sufficient for the agent or attorney to swear to the best of 
knowledge and belief.” ; 
So, inan ace The law never requires what is impossible. 
tion ‘against bill a new trial must be made within three days after the rendi, | 
when the attor- tion of the judgment. If the party be absent, he mustbe 


ney swears that 

since the trial without remedy, if the affidavit of evidence discovered within, 
he has discoverd 

a certain person these three days cannot be made by his agent or attorney 
wee vill Prove who made the discovery. Necessity justifies whatever jt 
ant had suffi- commands. He who has been convicted of perjury mag ' 


cient funds in 
the hands of the Make the affidavit necessary to obtain a continuance, 


the bill, ‘ee, trial or injunction, in his own case, so much does the law | 


good grounds abhor a failure of justice. 
or a new trial, 


It is, therefore, ordered, adjudged and decreed, that the “| 
judgment of the District Court be annulled, avoided and 
versed, and the case remanded for a new trial; the plaintiff 


and appellee paying the costs of appeal. 


LE BLANC 8. BARAS’S HEIRS. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST MARTIN. 


a 


Parole evidence is inadmissible to show that all the formalities of a nuncu- 
pative will by authentic act, have been fulfilled. It must make fall 
proof on its face. Lae 

Where there are but three witnesses to a will by authentic act, express 
mention must be made in the will, that they reside in the place where the 
will is executed. 

The formalities required to be pursued in a will by authentic act, express 
mention must be made in the will itself of their fulfilment, on pain of 
nullity of the entire instrument. - 
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‘that she be put in possession of all his estate, as instituted 
heir, according to the provisions of said will. 
oT he heirs at law, of the deceased, intervened and made 


opposition to the probate of the will, and to its being ordered 
to be executed ; alleging its nullity on various grounds. 


“4. It does not make express mention of the residence of the 
witnesses. 
»2, There is no express mention, in the will, that it was read 
to the testator in presence of the witnesses ; that in fact it 
was not so read as the law requires. 

8. The will does not show that all the legal formalities 
were fulfilled at one time, without interruption and turning 


aside to other acts. 


4, That said will is informal, and does not contain any of 
the requisites of law. They pray that it be declared null and 
set aside, and that the plaintiff pay costs. 

The following clause in the will, is the one upon which 
the whole case turns: 

“ Pardevant Antoine Bruno, notaire public dans et pour la 
paroisse St. Martin, soussigné et en presence des sieurs John H. 
Thomas, Charles Fagot et Therence Boutté, tous trois temoins 


_ requis en conformité de le loi est comparu Mr. Julien Baras, 


habitant cullivatéur et proprietaire domicilié en cette paroisse.” 

On the trial, the plaintiff offered parole evidence to prove 
that the three witnesses to the will, all resided in the parish 
or place of the testator’s domicil, which was objected to, and 
excluded by the court. 


There was judgment sustaining the will, and the defend- 
ants appealed. 


Morse, for the plaintiff. 
Voorhies, for defendant. 


Morphy, J. delivered the opinion of the court. 


Marie Le Blanc, widow of Julien Baras, having presented, 
for probate, the last will and testament of her late husband, 
11 VOL. XVI. 





(apie plaintiff, who is the widow of Julien Baras, deceased, Wersrene Dist. 
segonted his last will and testament for probate ; and prayed September, V840, 
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‘Wasreax Dist. the heirs at law, of the deceased, opposed the recording 
September, 1840. execution of said will, and prayed that it should bes 
uz nunc ®d annulled, on the following grounds, to wit : i 
beg That the said testament does not contain any expressy 
BARAS'S HEIRS, 
tion of the residence of the witnesses, in whose presence: 
appears to have been received. 


2. That it has not been read to the testator in pr 


the witnesses, as there is no express mention of the facts | : 
3. That the will does not show that all the legal formalities : 
were fulfilled at one time, without interruption, and withoyy 


turning aside to other acts. 


“yiith 
The opinion, which we feel ourselves constrained to e 


on the first ground of nullity, urged by the heirs of the des ml 
ceased, will make it unnecessary to examine the twoothem, — 
Parole evi- A nuncupative will by public act, makes full proof of iteslj | 


scncible to how Louisiana Code, article 1640. It must, therefore, bear oniily 


that all the for- 


snalities af a face the evidence that all the formalities required by law foritg ” : 


nuncupative will validity, have been thereby complied with, and the fulfil 
by authentic aet, 


have been fulfil. Of those formalities, when not apparent from the instrament : 
itself, cannot be established by testimony. If it could, thé | 


ed. It must 
make fall proof “~ . 
on its face. will would no longer be an authentic act. - 


The Louisiana Code, article 1571, provides that “the nue | 
cupative testaments by public act, must be received by ant 
tary public, in presence of three witnesses, residing im the 


place where the will is executed, or of five witnesses, not pes 
siding in the place. (ea 


“This testament must be dictated by the testator, and — 


written by the notary as dictated. 


“It must then be read to the testator, in presence of the 


witnesses. Express mention is made of the whole, observi 
that all these formalities must be fulfilled at one time, 


out interruption, and without turning aside to other acts.” (%) 
Article 1588, says, “ the formalities to which testaments are | 
subject by the provisions of the present section, must be ob- | 


served ; otherwise the testaments are null and void.” 


This will, in its caption, states “ en presence des sieurs John © 


H. Thomas, Charles Fagot et Therence Boutté, tous trois temoins 
requis en conformité de la loi est comparu,” &c. It does not 
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from this passage, or any other in the instrument be- WasrennDisr. 
foreus, that the requirement of the law, in relative to the resi- September, 1840. _ 
dence of these witnesses, has been complied with. The pro- o=ause 
pate judge, when called upon to order the execution of this 
will, had no evidence to satisfy him, that all those things 
which are required, Lo give validity to the will, had been done. 


sa ve. 
BARAS’S HEIRS, 


: The residence of the witnesses not being mentioned, it did not 


appear, from the will, that it had been received in presence 

of a sufficient number of witnesses. It Ras been contended, nt be 

that from the words, “en conformité de la loi,” the inference nesses to a will 

might be drawn, that the witnesses were such as the law pfeil 
ires. Such an inference, if admitted to supply the mustbe madein 
: : ; the will, that 

mention of this fact, might be extended to every one of the they ~esidein the 


formalities prescribed. Their absolute omission, might with Piste where the 


as much reason, be said to be supplied by an assertion of the 
notary, that he executed the will according to law. The ‘he formali- 
Code not only requires these formalities to be pursued, but pegs nee 


provides that express mention of their fulfilment must be will oe 


lic: It is on a strict compliance alone with these formalities, — erg 


that the law is willing to recognize the testament as legal, por ge gp 
and to suffer the established order of succession to yield to OF the entire ia 
the will of the testator. When a case of this kind arises, “°™°"™ 
courts of justice can do nothing else, but inquire whether they 
have been pursued. The objection taken by the heirs at law, 


in this respect, appears to us fatal. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the court below, homologating the last will of 
Julien Baras, and ordering its execution be reversed ; and 
that the said last will, be set aside and annulled, the appellee 
paying the costs in both courts, 
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Wes'gzan Dist. 


1840. 
— , | MARSH AND MILLER 08. GONSOULIN. 


MARSH & MILLER 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARI 
ST. MARTIN, THE JUDGE OF THE SIXTH PRESIDING, 


v8. 
GONSOULIN, 


Where a purchaser of public lands offers to comply with the conditig 
the law, and is prevented by the government not performing the ; 
tions imposed on it, he is not to suffer or lose his rights on this 

So, where the government refused to receive the money from a pre 
who had proved up his settlement right under the act of congress, a 

the 29th May, 1830, because the land was not surveyed, and a plat re. 

turned to the land office; and in the mean time, the front proprietors en. 2 

tered, and paid the government for the sameland, under the act of tbh 

June, 1832, giving the owner of land fronting on water courses, “a pte 

ference, in becoming the purchaser of any vacant land back of his own 

tract.” Held, that the pre-emptor having offered to comply with all the 

conditions of the law on his part, is entitled to hold the land. i 


Rar 


me en me ee ne, «ieee a ae Se 


ee 


This is an action to evict the defendant, and recover from 
him one hundred and sixty acres of land, which he hadentered | 


at the land office, and proved up as a settlement right. 5 7 § 

The plaintiffs being owners of front tracts of land, on the | 
bayou Teche, in 1836, entered the back lands lying ndjdellie 
and in the rear of their fronts, under the act of congress, 
passed the 15th June, 1832, giving to front proprietors the # 
right to purchase the rear, or back concessions, by preference — 
or right of pre-emption. They paid to the government to the - 
amount of the purchase money, on application to the register. . 
and receiver of public moneys, and obtained the governments 
receipt therefor. 

The defendant had, in the mean time, settled on this b 
concession, and claimed to hold one hundred and sixty acres 
under a settlement and pre-emption right, conferred by the 
act of congress, passed the 29th of May, 1830. He alleges, | 
that he has complied with all the requirements of said act, 10 
entitle him to the ownership of said land. He prays that the | 
plaintiff’s demand be rejected. a 

Upon these issues and pleadings, the cause was tried. 9 & 
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I 


"Ib appeared i in evidence, that the defendant settled on the Wasreny Dusen, 


locus in quo, in the spring of 1829, and after the passage of 


the pre-emption law of 1830, he went to the land office at 
' s, and proved up his settlement right, under said act, 
put the officers of the United States, would not receive the 


money, because the lands on which this settlement was 
made, had not then been surveyed by the United States’ sur- _ 


yeyor, and a plat thereof returned to the land office. The 
defendant tendered the price, on proving*up his claim. Be- 
fore the land was surveyed, the act of 1832 was passed, giv- 
ing to front proprietors, the right to enter their back conces- 
sions, which, in this case, embraced the defendant’s settle- 
ment. Their entry covers his claim, and the price was 
received by the government. 

There was judgment for the defendant, and the plaintiffs 


appealed. 
Morse, for the plaintiffs. 
T. H. Lewis, for the defendant. 


Garland J., delivered the opinion of the court. 


The plaintiffs claim the ownership of a tract of land in the 
parish of St. Martin, which is in the possession of the defend- 
ant, who has inhabited and cultivated it, since the spring of 
the year 1829. 

» The plaintiffs derive their title from the United States, un- 
deran act of congress, approved the 15th of June, 1832, 
which gives to the owner of the land fronting on a water 
course, “‘a preference in becoming the purchaser of any 
vacant tract of land, adjacent to, and back of his own tract,” 
not exceeding in quantity the front tract. The provisions of 
this act, were extended to the 15th of June, 1836, and on the 
7th of that month, the plaintiffs representing to the register 
anid receiver, that the land in the rear of their tract, was 
vacant, entered the same and obtained a receipt, of the 
receiver of public moneys, forthe money. The defendant 
claims the land under the provisions of an act of Congress, 


— | 































86 CASES IN THE SUPREME COURT 


Wasrxen Dist. giving pre-emption rights to settlers, on the public 1 
» 1840. nroved May 29th, 1830, which says, “every settler or ges 
Seocuusn pant of the public lands, prior to the passage of this act, gy 
is now in possession and cultivated any part thereof,; ind 
year 1829, shall be, and is hereby authorized to en 
the register of the land office, any quantity of land, noteg, 
ceeding a quarter section, at the minimum price, upon ma 
proof of such settlement and cultivation within one 
The defendant was settled on a piece of public land, iniths 
rear of the plaintiff’s tract. On the 12th of May, 1881, hy 
made application to the register and receiver, at Opelougas 
to purchase the land on which he was settled, and made the 
proof required to establish his occupancy and cultivation | 
The register and receiver, were satisfied with the evide 
and endorsed the foot of his application, “ we allow the 
ant to make entry and purchase of the proper legal 
vision, which may be found to embrace the settlement gg 
forth, and proven in the foregoing notice and testimony, 
the right of complement according to law.” 
(Signed,) VALENTINE KING, Register. _ 
BENJAMIN R. ROGERS, Receiv 
The aforesaid register, on the 23d of March, 1832, 
gave the defendant a certificate, stating that he had beenak & 
lowed to make an entry, and purchase the tract of landig | 
question, in conformity with the act of congress, of May 29th, 
1830. The defendant offered to pay for the land in. 
1831, when he made the application to purchase it, but was 
told, by the register his money could not be received, as 
land had not been legally surveyed, and the township plat tee 
turned according to law, and they were forbidden, by inst 
tions from the commissioner of the general land office, to nee 
ceive money in such cases, but that ifthe money was paidig | 
one year after the land was legally surveyed, and the plat 
returned, it would be sufficient, and the said instructions 
in the record. On the 14th of July, 1832, congress, pa 
an act, supplementary to the act of 1830, in which it isexe 9 
pressly said, that in all cases, where a person was entitled to — 
a pre-emption, under the act of 1830, but have not been ena | 


con siinex. 
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‘pled to make their proof and entry, “in consequence of the Wzerzax Di 
ee ‘surveys not having been made and returned ; then September, t 
| the said settlers or occupants may complete their entry, insu & m1 


4 “within one year after the surveys are made.” The survey ecteemiigg 
has not yet been made and returned, but the defendant, in Where:a pur- 


1997, again offered to pay for the land, and the money was chaser of public 


comply with the 
“Phe act of May 29th, 1830, certainly authorized the de- fev snd ies eee 


fendant, to enter the land, and gave him a preference over ventedby thego- 


vernment not . 


| ‘gil other persons. He did all in his power to comply with performing the 
the conditions of the law, and was prevented from completing paella i 


his purchase, by the United States not performing all the 8 net to ahs 


obligations imposed on them. It was the duty of the govern- on this secownt. 
ment to have the land surveyed, and the plat returned to the government re- 


: . dt i 
ster’s . 9 eed vee a do it. He ee the sseney Se 
ot i sh au a 
complied with all the conditions of the law that were in Is whe kel eee 
power, and as the other party has not complied with their up his _settle- 
obligations, it is not his fault, and he is not to suffer by it. pia capi, 
Itis to be observed, that the plaintiffs were authorized to pur- congeeeh Jame 
chase “any vacant tract of land,” adjacent to their own tract, 1830, Leona 
and it cannot be said the land in possession of defendant, was primo 
‘yacant, We have been referred to several decisions of the Oe heal aes 
court, reported in 9 Louisiana Reports, 56. 10 Louisiana andin the mean- 
Reports, 159 and 11 Louisiana Reports, 322. ra 
These decisions we think correct, but a material difference _ ens! = 
between those cases and the one under consideration, seems for the same 
to have escaped the observation of the counsel for the appel- !an® indet the 
lants. The pre-emption rights in those cases, arose under tone Coe 
- the 5th section of an act of congress, relating to land titles of land fronting 
in Louisiana, approved April 12th, 1814, which referred toan ‘cq preference 
act, approved February 5th, 1813. Land Laws, volume 1st, jdm Pro 
631, 653. Under those laws, the person claiming a right of vacant land 


pre-emption, in addition to the proof of occupancy and culti- ¢ = = 


vation, was bound to pay in cash one-twentieth part of the ‘* 

purchase money, whether the land was surveyed or not. sense 

none of the cases cited was the money paid. Suppose it had Schditions 
been paid, and the proof made in accordance to law, this ‘B¢, #¥ on. his 


part is entitled 
court would probably not have decided as it did. It may be hold the land. 





Western Dist. 


BREAU 
v8. 
LANDRY ET AL. 


GASES IN THE SUPREME COURT 


said no money was paid in this case, the answer is, ne 
required until the land was surveyed. The govern 
can compel the defendant to pay as soon as it pleases, bup 
until it does, he is nut to suffer for the neglect. We they 
fore, think the court below, did not err in its judgment { 
the defendant, and affirm it with costs. : 


« BREAU .¥S. LANDRY ET AT. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. MA 


Where the husband seeks to recover certain property as his part of 
community, in his own right, from the heirs of his deceased wife, w 

~ claim it under her last will, although he may give to his suit, the form 
an action of partition, yet it involves title, and the probate court ‘ 
without jurisdiction. 


This is a suit purporting to be an action of partition. ‘The 
plaintiff as surviving husband, sues in his own right, and 
behalf of two of his children by his deceased wife, Mathi 
Broussard, alleges that a community of property existed’ 
tween the spouses during marriage; among other thingy 
there was a plantation and improvements, belonging to said 
community, at its dissolution, one-half of which belongs 
him, and the other to the children and legal heirs of } 
deceased wife, which has never been partitioned among them. 
That Lise Landry, widow of Alexander Breau, one of said 
children, now wife of Gilbert Sourier, being an heir 
Mathilde Broussard, have taken possession of the plantatic 
and improvements without any legal right, and retain the 
same, in virtue of a pretended will of said Mathilde, wheret 
she bequeathed her property to her eight children. TI 
plaintiff admits the will may be good, as regards one-half of 
said property, but that the other, belongs of right to him, a 
surviving partner of the community. A partition ie prayed: 
for according,to law. i 
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defendants plead the general issue, and aver that Wesrens Dist. . 
@ community property of the plaintiff and wife had been ——— 840, 
itioned, and definitively settled between the plaintiff and - - 
iin, and that the property now claimed, had been set 
apart to Alexander Breau, one of the heirs of said Mathilde, 
‘gpd of which these defendants are now in the quiet and 
ble possession. 
The answer sets up various other matters in defence, and 
avers that the plaintiff is without any cause of action; that 
| this suit is vexatious, and intended to harass the defendants, 
_ byreason whereof, they claim five hundred dollars in dama- 


Upon these issues and pleadings, the case was brought 
before the Court of Probates. The judge of the probate 
court, was of opinion, the issue between the parties involved 
: questions of title, and that he had no jurisdiction of the case. 
_ There was judginent dismissing the suit for want of jurisdic- 
tion, and the plaintiff appealed. 


-  » Meveu, for the plaintiff, argued to show that this was clearly 

| anaction of partition among heirs, of the succession of Ma- 

| thilde Broussard deceased, and that the Court of Probates has 
J exclusive jurisdiction. 


|» | Poorhies, contra, insisted that the case involved questions 
| of'title, which could only be inquired into by the courts of 
| general jurisdiction. The defendants claimed the property in 

their own right, as having been bequeathed to them by the 
_ deceased wife of the plaintiff. It bad been partitioned, and 
_ they claimed under a title. 


Morphy, J., delivered the opinion of the court. 


_. The plaintiff is appellant from a judgment of the Court of 
Probates, of the parish of St. Martin, dismissing his action for 
: - want of jurisdiction. The petition charges, that at the death 
of Mathilde Broussard, the wife of Pierre Breau, the present 
plaintiff, all the property then existing, was community pro-: 

12 VOL. XVI. 
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perty. That part of it consisted of a plantation of twely 
pents, on the Bayou Teche, with certain improvements m 
during the marriage; that since the death of Math 
Broussard, her husband, Pierre Breau, has caused to be } 

on said land, out of his private funds, a cotton-gin house, and 
has purchased and employed ten thousand fencing pi 
ehclosing the greatest part of the plantation ; that one-half 
of all said property belonged to Pierre Breau, and the other 
half to the heirs and legal representatives of his deceased - 
wife ; that Lise Landry, the widow of Alexander Breau, and § 
tutrix of his children, and her present husband, Gilbert Soy. 9 
rier, have forcibly and unlawfully taken possession of said } 


land, and the improvements ; and do still retain the posses. § 
sion of the same, against the will and consent of the peti 7 - 
tioner, in virtue of a pretended will and testament of thesaid § | 
Mathilde Broussard ; whereby she bequeathed the said land 


and part of the improvements to her children, the defendant, | 
That the said last will may be good, with regard to the shate | 
of the said Mathilde Boussard in the said plantation, but § 
that it is without effect as to the share of said Pierre Breay, 9 
and that it is almost impracticable to divide the said land and # 
improvements in kind without injury to the parties concemed; & 
the petition then concludes with a prayer for a partition, &e, : 
We think, that the judge below acted correctly in declining | G 
to take jurisdiction. Pierre Breau, does not claim, as ond : 
the heirs of his wife, Mathilde Broussard, but he seeks tor : 
cover from them property belonging to him in his own ri : 
and which his wife, as he alleges, unlawfully bequeathed 1 
them. The form of a partition, which he has given to his.ags 
tion, cannot change the nature of his claim, which is el 

one for the recovery of property, alleged to be unjustly with 


Y held from him. His ownership is not admitted by the defer 


» ants, who hold as absolute owners, under the will of theip 
- mother, and are in actual possession. The validity an | 
strength of their title cannot be passed upon by, the Courtof # 
Probates. 2 Louisiana Reporis, 25, Sharp vs. Knox, Asio ¥ 
the improvements alleged to have been made by Pierre Brea 
on the plantation, since the dissolution of the community, 
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- they may entitle him to a claim against the heirs of his wife, Wasrsex Disr. 
pa court of ordinary jurisdiction, should they be declared the September, 1840, 
sd proprietors of the land. ee 

i ‘Ue. 
“toltis, therefore, ordered, that the judgment of the court be- °™***SAN 


Jow be affirmed, with costs. 
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ON A RE-HEARING. 

















The exception of que temporalia sunt ad agendum, sunt perpetuaad ex- 
_ cipiendum, exists only in favor of the defendant in possession of the 
_ property, or right sought to be recovered. 

So, where a person has delivered possession of property, or ratified a sale, 


cha eR 


SFERRHEFELE 


» but : when a minor, he cannot afterwards bring a petitory action, to compel 
reau, the purchaser to produce his title, and then, by way of exception, ask for 
d ahd | | the rescission or nullity of the sale, when in fact he was barred by pre-- 
med; d : _ scription from bringing a direct action of rescission or nullity. 

9% — This case comes upon a re-hearing. At the September 


| term, 1832, of this court, holden at Opelousas, a judgment 
} was rendered disallowing the defendant’s plea of prescription, 
opposed to the plaintiff’s demand. See 4 Louisiana Reports, 

The plaintiff had a judgment against B. Delahoussaye, 
(who had been his curator) obtained in 1827, with a legal 
mortgage on all his property which he owned at and since 
| the 14th of October, 1814. He now seeks to enforce this 
mortgage against a tract of land, sold under execution, as the 
“@ property of said Balthazar Delahoussaye, and purchased by 
7 } | the defendant in June, 1822. The defendant had made an 
of ' exchange of this tract with one Leufroy Prevost, for another 

® ofthe same value. On the 24th of March, 1828, the plain- 
tiff, then a minor, executed an act of renunciation in favor of 
both Dumartrait and Prevost, of all his claim and right of 
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Wesreax Dist. mortgage — said land, and aries. and rati Said 

- comaablames 1840. sale. a ; 

petanoussare On the 26th of November, 1824, the plaintiff way ll 

pumantearr, ®g@, and on the 19th of July, 1830, nearly six years after. 
wards, he brought his action to recover or subject this 
ty to his legal mortgage against his curator. 

The district judge, after hearing the case, was of opi 
the plaintiff was completely barred from exercising his hypo. 
thecary action against the property in the possession of de 
fendant, by prescription, more than four and five years having 3 
elapsed after he came of full age, before the institution of thig | a 
suit. ee 

There was judgment dismissing the suit, and quieting the | 

“defendant in the possession of the property. The pla '" 
appealed. | 

[This cause was originally argued by Mr. Brownson, foci | 
plaintiff, and by Mr. Simon, for the defendant. See 4 Lou 7 
isiana Reports, 370. The case was decided in September, | 
1832, and printed in the Reports. A re-hearing was after # 
wards granted, although there was some uncertainty as to & 
whether the time allowed in such cases had not expired, A 
consent rule was entered, and this case is now decided asif ® 
in the first instance. The former decision goes for nothing. 

The case was submitted at this term, by Mr. T. H. Lewis, 7 
for the plaintiff, and by Mr. Voorhies, for the defendant. ~ 7 


HEY 




























Morphy, J. delivered the opinion of the court. 

This is an hypothecary action against property in the hands | 
of the defendant, as a third possessor, and was brought to | 
satisfy a judgment, obtained by the plaintiff, against Balthas 
zar Delahoussaye, who was his curator, and to whom the | 
Jand formerly belonged. The defence set up, is thatina 
notarial act in which the plaintiff was assisted: by bis cura 7 
tor, he renounced his tacit mortgage on the premises ; that } 
although he was then a minor, he cannot now ask for the nuke F 
lity or rescission of his renunciation, bécause he is barred by 
prescription ; more than five years having elapsed between hil . 
coming of age and the institution of this suit. i 


gta 
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hs plea of prescription was sustained below, and the plain- Wzersax Drsr: 
appealed. September, 1840. 


appears to us that the decision to be made, on the plea aaa 


“getup by the defendant, depends on a correct application of vumamrnarr, 


The exception 


| the rule que temporalia sunt ad agendum ; sunt perpetua ad of gua 
eacipiendum, which is invoked by the plaintiff. If he is not i oa 


. . . . . ‘ . m, 
gntitled to its protection, his renunciation has become binding petua, ad ex 
cipiendum, ex= 


- him, as much so, as if he had ratified it after becoming of ists only in favor 
| fallage. This rule, which is derived from the Roman juris- 


of the defend- 
: é ant in posses- 
nce, has often been improperly applied, and made to sion of the 
jrect demands under tl d form of exceptions. Penh: to be Ses 
gover direct demands under the name and form of exceptions. sought to be re- 
It is now, however, well understood to exist only in favor of covered. 
a defendant in the possession or exercise of the property, 
right or position attempted to be taken from him. If for ine 
glance, a vendor is left in possession of property after a sale of 
it which might have been annulled on the score of lesion, he 
may remain silent as to this defect in the contract, and re- 
serve to himself the right of pleading the nullity of the sale, 
by way of exception, whenever he shall be sued by the pur- 
chaser for the delivery of the property ; until then he has no 
interest to bring a suit; he might consider the contract as a 
nullity, and believe that the purchaser will never call for its 
execution ; hence the maxim, posidenti non competit actio sed . 
a . So, where a 
exceptio. If on the contrary, such a vendor had delivered the person has de- 


. a : ivered 
property, and suffered the purchaser to remain in possession ("<'tr PL rose 


alength of time sufficient for the prescription of the action or ratified as 
Bee 5 ae 3 w a minor, 
of rescission, he could not afterwards, by bringing a petitory he cannot after- 
action, thus compel the purchaser to produce his title, and waite Sana 
then by way of exception, ask for its nullity or rescission. o — = 

. ° rei 

Such an extraordinary course, would evidently cover an toe no his ti- 
attempt to evade the law, debarring him from the right of wey of anal 
bringing a direct action of rescission. 7 Toullier, No. 602. ask for the re- 
: ey pete +g Scission or nulli- 
So, in the present case, the exception invoked by the plaintiff ty of the sale, 


in a suit brought by himself, would, if sustained, give him all — in fost be 


the advantages he could derive from a direct action of nullity by prescription 

, : het: sade ‘ : from bringing 
against his renunciation, had he brought itin due time. This a direct action 
cannot be. An exception has for its object to maintain the a nd 


defendant in the situation he stands in, while an action aims 
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Weersax Dist. at obtaining a change of the statu quo. Here the » 
September, 1840, making the exception, is not contending to preserve hig 
ofanmen’s mamns tion, but to better it by avoiding a renunciation, the bey 
of which has been enjoyed by the defendant, during a 
of time sufficient, in law, to protect him against the effeets 
a direct action of nullity. The plaintiff must, thereSodiiaa 
viewed in the light of one seeking indirectly to exercise ay 
action of nullity, which is prescribed ; and not as a defendant 
entitled to the benefit of the well known rule, tamdiz durayp 
exceptio quamdit. actio; for no action has been brow 
against him, which gives rise to such exception. 2 
verbo Prescription, No. 832, page 410. 17 Merlin’s Reperitire 
du Jurisprudence, verbo Prescription, page 441, 442. ind 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 4 
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APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH ov ; 


O’BRIEN’S HEIRS v8. SMITH. 


soo fs = 


ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 
| 

Where the evidence shows that the ancestor of the plaintiffs had sold and’ 
transferred his interest in a settlement right, or tract of land, five years 


a 


before its confirmation by the government, although confirmed in his 
name, it enures to the benefit of the transferee, and the heirs of the’ 
original grantee cannot recover it. "ip 
ia 
This is an action for the possession of a tract of land, for — 
damages, and for waste committed thereon. The plaintifis 
allege they are owners, with a good title, of a tract of six: 
hundred and forty acres, on the Bayou Teche, and that the 
defendant has entered thereon, and committed great waste, | 
They pray judgment for damages, and to be quieted in their’ 
possession. it 
The defendant denies generally, and avers he holds the’ 


Se ¢ 2? eS ee | 
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recorded, from John B. Bemus. He prays that these 
cited in warranty, and that he have judgment in his favor. 


The facts of the case are fully stated in the opinion of this 


q ) There was judgment rejecting the plaintiffs’ claim, and 


ieting the defendant in the possession of the land claimed; 


| and the plaintiffs appealed. 


| Splane, for plaintiffs, submitted the case with a brief expla- 


* Dwight, for the defendant. 
Garland, J., delivered the opinion of the court. 


This is a petitory action, instituted by the plaintiffs, as 


_ heirs of Christopher O’Brien, deceased, to recover a tract of 
F land, situated in the parish of St Mary, on the right bank of 
} theBayou Teche, or Atchafalaya, containing six hundred and 
| forty acres, which they say was confirmed to them, in 1812, 
| by the commissioners appointed to ascertain the rights of 
| persons to lands, in the western district, in the territory of 
' Orleans, by virtue of a “settlement and cultivation, on and 
| prior to the 20th day of December, 1803, by said O’Brien, or 
those claiming under him, with the permission of the proper 
| Spanish officer.” This isa title arising under the 2d section 
ofan act of congress, approved the 2d March, 1805, entitled, 
' “an act for ascertaining and adjusting titles and claims to 
| land, within the territory of Orleans, and district of Louisi- 


ana,” and the Ist and 2d sections of an act supplementary 
thereto, approved, April 21st, 1806. See vol. Ist, laws rela- 
ting to the public lands, 518, 532. The second section, of 


| the first act gave to every person, or their legal representa- 


tive, who was the head of a family or twenty-one years of 
age, who had settled on the public domain prior to the 20th 





a good title, and has been in possession under it for Wxsrznw Drer. 
than ten or twenty years. That he derives title to one September, 1810. 
of said land, from M. Carroll, and the other, by a sale oosnren% mathe 


v8. 


SMITH, 
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WaerrexDist. of December, 1803, with the permission of the proper § 
September, 1840. officer, and according to the laws, usages and customs of 
Subieis wares Spanish government, and who actually inhabited and eg} 
™ vated the same on the day aforesaid, a right to a traep 
SMITH. 
land, not exceeding six hundred and forty acres; and the 
is a proviso to said section, which says, but one grant of 
description shall be made to the settler, and further, that 
donation shall not be made to any person who claims 4 
other tract of land in the territory, by virtue of a French 
Spanish grant. The object of the law is palpable. Itg 
to give a home to such persons as had none before ; and 
ancestor of the plaintiffs having availed himself of We provi.» 
sions, shows, beyond question, that he had no other land, Jf 
he had, and concealed it, the title now set up, was obtaare 
improperly. 

On the 26th day of June, 1807, the ancestor of the pla 
tiffs, sold to Thomas Berwick, all his right, title, claim and) 
pretensions, to a certain piece or parcel of land, lying and 
being in the parish of Attakapas, situated on the south side 
of the Bayou Teche, adjoining the land now claimed by 
Talmadge Dunleavy, above, and extending downwards lo 
the extent of said claim, which is six hundred and forty acres, | 
arising on improvement, together with all improvements 
This is the description as given in the deed, and by reference 
to the certificate of confirmation, it will be seen the description — 

Where the 8 the same. The words are, “situate in the county of | 
evidence shows Attakapas, on the right or south side of the Bayou Teche, 
tient the ancestr bounded on the upper side, by land claimed by Talmadge — 


laintiffs 


had sold and Dunleavy, giving so much front on said Bayou as will, with — 
interest, inaset- the depth of forty arpents, include the quantity above ex= ~ 


penehiot ine pressed.” ‘There cannot be a doubt that the two descriptions — 


ears before its , ; : a 
le ne apply to the same tract of land. From Berwick, the defend: - 


the government, ant claims title by several mesne conveyances, about 


h 
a. in his there is no dispute... The plaintiffs say the tract of land 


' mame, it enures 
to the benefit of UOned in the deed, is*not the same as that confirmed by the. 


the transferee, commissioners ; we believe it is. They further say, as the, 


d the h ‘ 
ot ead title was confirmed to them in 1812, they are entitled to itp 


cei “ wedo not think so. Whatever title they had, was deri 
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‘from their father, and he had, five years before, sold all his Wesrznx Dist. 
rights. They are his heirs, and bound to guarantee the title September, 1840. 
to Berwick, and, therefore, if there were any defects in it, vena eeu 
which they have supplied, it enures to Berwick, and his ven- * 

dees, and is a protection to the plaintiffs. It was, and is now, rarer, srx- 
7 acommon practice to present titles to the land officers, in the ™ S540" 
names of the original grantees, or their legal representatives, 

and so have them confirmed. In general, it is most prudent 

for those officers to act on them in that way, and leave the 

claimants to share their titles, from the grantee, in the ordinary 

way. It saves much labor, and often prevents injustice from 

the exparte examination of numerous and complicated ques- 

tions of law and fact. 

















We are of opinion, that the plaintiffs have no ground of 
action, and, therefore, affirm the judgment of the District 
Court, with costs. 









PEUCH, BEIN & CO. US. PALFREY, SYNDIC, AND SAUNDERS. 






APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FORTHE PARISH OF 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 














When the record contains no motion for a continuance, or reasons offered 
for one, the affidavit of the party, that he was absent and his counsel 
not in'attendance at the trial, cannot be received in this court, to open the 
judgment and remand the case for a new trial, on the ground that great 





injustice has been done. 


This is a suit on an injunction bond, against Saunders the 
q surety therein; and against the syndic of the creditors of 
George Whiting & Co., for the sum of six hundred and 

seventy-five dollars, for damages occasioned by the wrongful 

suing out of an injunction. The plaintiffs show that they 
f hada judgment against one William Youngblood, and had 
vee § seized twenty-seven hogsheads of sugar, which was enjoined. 
13 VOL. XVI. 












98 CASES IN THE SUPREME COURT 


Westznx Dist. The injunction was dissolved with damages, but the 
srahgneny 10, 180. being released the plaintiff’s demand was not paid. 
PRUCH, BEIN a | On the trial of the case, there was no counsel appeared 

















— Saunders. He was absent, and his former counsel, ond 
PALFREY, 8xN- died and the other was made a judge. 
DIC, AND SAUN. 


pers, It was suggested by Gibbons that the defendant was 
represented by counsel. There was, however, no motion 
a continuance and the judge proceeded with the case, 

There was judgment against the defendant, Saunders, 
three hundred and seventy-four dollars, with 10 per cent, 
‘annum interest. The defendant appealed. 








cor®nzaeawmsenseae ee & 








Maskell, for plaintiff, urged the affirmance of the inial 
ment. ge 








Gibbons, contra, briefly adverted to the hardship of th 
case, caused by the party’s absence, and the trial with 
counsel. He urged upon the court the necessity of gran 
relief, and a new trial. 

2. In order to obtain a reversal of the judgment, and ae 
the case remanded for a new trial, the counsel offered the # 
affidavit of the defendant Saunders, showing the facts walt : 
hardship of his case, in being tried in his absence and | 
without counsel. 1 


AAs ao 




















Garland, J., delivered the opinion of the court. ‘ 


The plaintiffs commenced this suit against the defendants §. 
on an injunction bond, executed by Whiting & Co., and 
Saunders as surety, filed in a suit commenced by Whiting 
& Co., to arrest the execution of a.judgment which the 
plaintiffs had against William Youngblood. The injunetion 
was dissolved. There was judgment in the court below § 
against Saunders, the surety, andhe appealed. The record 
comes up with a certificate, that it contains all the docu. 
ments and evidence adduced by the parties on the trial of 
the cause. In this court, the defendant does not contest 
the correctness of the judgment rendered upon the eye 
dence, but asks us to remand the cause, offering to he 
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court an affidavit made since the judgment was rendered, Wesrsan Dist. - 
| alleging that a continuance was improperly denied him, September, 1840. 
hen asked for in the court below. The record con- ~ (oo 
‘ igins no motion for a continuance or any reason offered for* cenit 
‘one, but the counsel contends this court ought to listen to it Sco be nanan 
now, and remand the cause, if injustice has been done. 
The adoption of any such practice, would lead to endless 
delays and difficulties in the administration of justice, and 
cannot be tolerated. It is expressly forbidden to us to enter 
into an examination of any such questions, unless they 
appear on the record. Code of Practice, articles 894, 895. 
8 Martin, N. S., 435, 453. 1 Louisiana Reports, 323. 
$Idem., 516. 6 Idem., 402. 

We have been asked to give ten per cent. damages for a 
frivolous appeal, but as the judgment is against.a surety and 
bears ten per centum interest per annum, we have decided 
not to allow them ; but affirm the judgment of the District 


Court, with costs. 


COMPTON v8. PALFREY, SYNDIC, &C., AND SAUNDERS, 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. MARY, THE JUDGE OF THE SIXTH PRESIDING. 


A party cannot be heard, on his affidavit in the Supreme Court, asking to re- 
mand the case for a new trial, on the ground that he was absent, and had 


no counsel to represent him, when the cause was called: for trial in the 


ooee 





inferior court. 


s 
€ eoo 


This is an action against the syndic of+?he creditors of 
Whiting & Co., and G. Y. Saunders, as*surety, on an injunce 
tion bond, enjoining an execution of the plaintiff, which had 
been levied on a quantity of sugar, the property of his debtor, 
William Youngblood. The injunction was adjudged to have 
been wrongfully sued out, and was dissolved with damages. 
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Wasrzax Dist. This suit is instituted to recover of the plaintiffs and 
September, 1840. in the injunction. There was no defence at the trial, 











ums defendant, Saunders was absent, and none of his counge) 9 i 
- appeared for him ; one having died, and the other prom "} 
CARLIN. 






to the bench. There was judgment against the defendants, 
and Saunders appealed. . 









Gibbons, for the appellant, offered the affidavit of Saunders 
in this court, showing the facts of his absence at the time 
suit was called for trial, and his not being represented by 
counsel, praying that the cause be remanded for a new trialy 
alleging that great injustice had been done him. ia 












. . 
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Maskell, contra, insisted on the affirmance of the judg. 
ment. 1 | 


Garland, J., delivered the opinion of the court. 


All the facts and circumstances in this case, being pre. | 
cisely similar to those in the case of Peuch, Bein & Co, # 
against the same parties, just decided, ante 97, the court have, | 
for the reasons stated in their opinion in that case, come 1 
the same conclusions, and, therefore, affirm the judgment of 
the District Court, with costs. 


MMIEEIN, vs. CARLIN, CURATOR, &C. 


APPEAL FROM THE CUURT OF THE FIFTH DISTRICT FOR THE PARISH OF st. 
MARZ,” JUDGE LEWIS, OF THE DISTRICT, PRESIDING. 
) 

Where the defendant in an injunction, staying executory proceedings, joins 
issue, and prays, for judgment for the amount of his debt; he thereby 
changes the proceedings from the via execuliva to the via ordinaria, and 
cannot have the injunction dissolved with damages, so as to proceed with 

his seizure on his mortgage. 
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\]his suit commenced by injunction to stay an order of 
eizure and sale, which the defendant had obtained, and was 
eeding to sell certain mortgaged property. 
‘| The pleadings on which the parties joined issue are fully 
stated in the opinion of the court. 
On hearing the parties, the district judge dissolved the 
injunction as having been wrongfully obtained ; condemning 
the plaintiff and his surities to pay ten per cent. interest on 


-four hundred dollars, the amount of the debt; and ten per 


cent. damages, and all costs; and that the sheriff proceed as 


‘if no injunction had been granted, and execute the order of 


seizure and sale. The plaintiff appealed. 


Dwight, for the plaintiff, assigned various errors in the pro- 
ceedings, and urged the reversal of the judgment. 


T. H. Lewis and Maskell, for the defendant. 


Morphy J., delivered the opinion of the court. 


Godfroy Carlin, as curator of Claire Allen, an interdicted 
person, took out an order of seizure and sale, on two promis- 
sory notes of three hundred and fifty dollars each, one paya- 
ble on the Ist of April, 1836, and the other on the Ist of 
April, 1837, both bearing ten per cent interest per annum 
fram their maturity ; but subject to a credit of fifty-five dol- 
lars, paid by the maker, John M*‘Millin, on the ist of 
November, 1836. The latter enjoined the proceedings on 
various grounds, which it is unnecessary to notice. The 
defendant in injunction prayed in his answer for its dissolu- 
tion, and for damages against plaintiff; and one Walter 
Brashear, his surety on the bond. The plaintiff then filed a 


’ supplemental petition setting forth additional grounds in sup- 


, , port of his injunction ; and to this second petition the defend- 


ant made an answer, in which he prays that he may have 
judgment against the plaintiff for the amount of the debt, 
with interest and costs, and that the property mortgaged may 
be seized and sold to satisfy such judgment. 


Wesrery Dist. 
_ September, 1840. 
SSE 
M‘MILLIN 
v8. 
CARLIN. 
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WesrersDisr. On these pleadings the parties went to trial, where 












September, 1840. the judge below dissolved the injunction, and decreed 
uumunx  ™‘Millin his surety to pay damages. ye 
ae: It is obvious that the defendant, by praying fora judgment | areEa 
Wherethede- @8ainst his debtor, has changed the proceedings from the yjg | 

fendant in an in- executiva to the ordinaria, and no longer asks for the seizure Aa aft 
Rawante fore and sale of the particular property mortgaged to satisfy hig | peti 
oem at re claim ; but he seeks to obtain such a judgment as he may — ee 
eh a_cpe or cause to be executed on any other property belonging tohis | the 
debt ;hethereby debtor, in case the proceeds of that specially mortgaged | time 
ies ten should prove insufficient. In some cases, a change in the — will 
sg gana character of the proceedings may be inferred, but in the preg | te 
aria, and cannot ent suil, it is expressly prayed for by the party. The execuy The a 
have the injune- tory process being thus voluntarily abandoned, the judge — feu 
getyageo. ad s¢ below should have proceeded to render judgment on the of | 

with his seizure evidence adduced, as in an ordinary suit, and he has erred | 
or his mortgage: in decreeing damages on the injunction bond. It is evident TI 
he has also overlooked the credit of fifty-five dollars allowed’ sheri 
the debtor in the petition for the seizure and sale of the | 20 & 
property. 7 7 one. 
It is, therefore, ordered, ajudged and decreed, that the judg.  throt 
ment of the District Court be annulled, avoided and reversed} 4 Irby 
and proceeding to give such a judgment as, in our opinion, J or 0 
ought to have been rendered below: It is further ordered § 1835 
that Godfroy Carlin, in his aforesaid capacity, do recoverof § eigh 
J. M‘Millin seven hundred dollars, the amount of the two seve 
notes sued on, with interest thereon at the rate of ten per cent, § © and 
per annum from their respective maturities; allowing @ § UP 4 
credit of fifty-five dollars paid on the Ist of November, 1836; 4 P8yé 
and that the premises mortgaged be seized and sold, to satisfy baol 
this judgment, with the costs in the court below, those of this — men 


appeal, be paid by the appellee.  § -Apr 
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a STEIN vs. GIBBONS AND IRBY._ Metin 
; x 


| APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF ginzons AND 
; ST. MARTIN, THE JUDGE OF THB SIXTH PRESIDING. InBY, 


An affidavit for an injunction which states, “ that the facts contained in the 
“petition are true,” is sufficient, if sufficient facts are set out in the peti- 

tion itself. 

{ If the debt is in existence and has accrued, although it be not due at the 

; time of a judgment obtained or contract made in fraud of creditors, it 


gs ee SOD i: a <n! 


will authorize the complaining creditor to institute the revocatory action 
to annul and set aside such contract or judgment. 


Cw 


The attacking creditor, who seeks to annul a judgment or contract made in 
fraud of creditors, must bring his action within one year from the date 
of his judgment, and not of that attacked. 


SE tot ee nog ay 


This suit commenced by an injunction to restrain the 
sheriff from selling the defendant Gibbons’ property, under 
_ an execution issued on a judgment obtained against him by 
/@ one John Irby, which judgment he alleges was procured 
4 through fraud and collusion, and with a view, on the part of 
4 Irby and Gibbons both, to defraud the plaintiff who is a credi- 
| torof the latter. The injunction issued the 8th of August, 

_ 1835. There were two notes; one for fifty-nine dollars and 

. eighty-one cents, dated April 2d, 1835, and the other for 

| seven hundred dollars, endorsed by Josiah French as payee 

- and first endorser, and by plaintiff as second. It was taken 

up and paid by French ; and bears date 2d of April, 1835, 

payable twelve months after date. French paid it to the 

bank and transferred it to the plaintiff. The date of pay- 

ment and transfer is not given. It fell due the 2d and 5th of 
-April, 1836. Was put in this suit by an amended petition, 
filed November, 1836. An amended petition making Irby 
a party, charging fraud and praying for the annulment of his 
judgment, had been filed 29th of October, 1835. The 
agent of the plaintiff made oath that the facts set forth in the 
original and amended petition, are substantially true. The 
fraud was fully proved ; and the plaintiff had judgment 


a a 
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Western Distr. against the defendant Gibbons, for seven hundred doll 
September, 1840. with legal interest, from the 10th of November, 1836; ; 







































STEIN fifty-nine dollars, with 10 per cent. per annum, from thedq 4 ' 
ermssoxs axp Of April, 1835; and judgment annulling Irby’s judgment | Ir 
IRB. against Gibbons, on account of fraud and collusion, Z June 

' decreeing the funds in the hands of the sheriff to be applied — ph 

to the payment of the plaintiffs debt and judgment. = 7 r 

The defendant Irby, appealed. . 


Morse, for the plaintiff, argued to show that the fraud ual | Gibb 
collusion was completely shown between Irby and Gibbons, for tI 


and fully authorized the annulment of Irby’s judgment. he May 
2. The injunction was properly obtained. It may bere, | was 
sorted to, in all cases, tostop a fraudulent sale or transfep | befor 


of a debtor’s property by a creditor. 5 Martin, NV. S., 50, | alleg 

3. The plaintiff has fully made out his demand. He was, fifty- 
one of the original endorsers on the note of Gibbons, for seven; | ten p 
hundred dollars, and had an interest in taking it up. Hei 9 that 
would have been bound to French the first endorser at all made 
events, and the transfer of the note made it his debt. | inna, 


T. H. and W. B. Lewis, for the defendant, insisted t at 






a co bu 
the plaintiff could not at any rate recover on the note for paid 
seven hundred dollars. It did not exist as a debt of the | aia, 


plaintiff at the time suit was originally brought ; nor was ap ; that 
debt shown or proved when he became the owner. | 

2. The action to annul Irby’s judgment is prescribed by. She's 
one year from the time the judgment was rendered, and the, § pack 
plaintiff must fail in his suit. 


et was! 
Garland, J., delivered the opinion of the court. a 7 hein 
alleg 


The plaintiff commenced this suit by an injunction tostop,, s 


in the hands of the sheriff of the parish of St. Martin, an |i vi 
amount which he alleged was owing to him by Gibbons, | Pe 
on a promissory note, and also the amount of a note for seven | The 
hundred dollars, drawn by said Gibbons, on which he was Duke 


an endorser. : > 
It appears that in the year 1834, Gibbons, one of the | en 


defendants, being in embarrassed circumstances, wished to Ke 1 fairn 
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cover his property in such a manner as to defraud his credi- Wasvaax Duse, 
tors and benefit his wife. To effect his object, he executed — 1840. 
to Irby, another defendant, two promissory notes, one dated in Oe ee 
June, 1832, for eight hundred dollars, with ten per cent. inter- | we sap 
est thereon, and the other, for one thousand and two hundred ~« mar. 
dollars, dated in August, 1834, with interest. In October, 
1834, Irby commenced suit on these notes in the District 
Court of St. Martin, and after some contest with some of 
Gibbons’ creditors, who intervened, obtained a judgment 
for the whole amount with interest and costs, on the 9th of 
May, 1835. On this judgment an execution issued, which 
was levied on all the property of Gibbons. A few days 
before the sale, the present plaintiff commenced this suit, 
alleging that he was a creditor of Gibbons on a note for 
fifty-nine dollars and eighty-one and one-fourth cents, with 
ten per cent interest thereon, from the 2d of April, 1835, and 
that he was an endorser on a note for seven hundred dollars, 
} made by Gibbons, discounted by the Union Bank of Louis- 
* @ iana, for his accommodation, which he alleged he was 
*@ apprehensive he would have to pay, and could not be re- 
| imbutsed, if the sale was made by the sheriff and the money 
nt paid to Irby. Upon the note in bank, there were several - 
» | endorsers, and the name of Josiah French, Esq., preceded 
) 4 that of the plaintiff; it became due the 2d of April, 1836, was 
) | protested for non-payment, and paid in full by French out of 
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) | his own funds, as is expressly stated in the receipt, on the 
, back thereof. When the injunction was first instituted, Irby 
* } was not made a party, but at the first term of the court after, 


he intervened and moved to dissolve it, for various causes, 
8 alleging that he was a judgment creditor, &c. The plaintiff 
i thereupon, had leave to amend his petition, which he did by 
Dy making Irby a party, charged him as being a party to the 
fraud, and of collusion with Gibbons to defraud his creditors, 
r The allegations in this amended petition are general, and cover 
i the whole ground. To the filing of this amendment, by the 
plaintiff, Irby objected, but it was overruled, he then answered 
_ tothe merits, alleging the validity of his judgment, and its 
| fairness. 
: ' 14 VOL. XVI. 
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Wasrerr Dist. Sometime in the year 1835, previous to the mor 
September, 184. November, French paid the note in bank for seven hur 
dollars, on which he, plaintiff, and others were endo 
» then transferred to plaintiff all his right to it. 
” tak the payment or transfer is established by evidence, g 
the 2d of November, 1835, the plaintiff again amend od hi 
petition, stating he was the assignee of French, of theg 
paid by him, reasserted the fraud and collusion between Ir b 
and Gibbons, and claimed the amount‘of the note sh 
paid out of the funds in the hands of the sheriff. Tot 
amendment Irby answered, and among other things all 





GIBBONS: 


IBBY. 


ong affidavit for 


which 
**that the facts 
contained in po 
petition 

true,” is sufi 
cient, if suffi- 


cient facts are of Practice does not require any particular form for an 
set out in the pe- 
tition itself. 
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Neither thed 
























that this demand was prescribed by the expiration of 7 


year from the time his judgment against Gibbons was render. | 
ed, and that plaintiff, as assignee of French, had lost, all | 
right to recover on the note in this form. 





This action is one well known to our law, and rules fori 
prosecution are laid down in our code. 
from articles 1965 to 1989 ; and many cases for the rey 
of judgments and contracts, on the ground of fraud, are to be 
found in the reports of the decisions of this court. : . 

The first objection made by Irby, is that the affidavit a 


injunction 
oo nexed to the petition is defective. 


think it sufficient. 


vit, to oblain an injunction, but says the party must st ie 
“under oath the facts enon, according to his belief, render | 


an inju nection necessary.” 


2. He says, that although Stein may be a creditor of Gib. 


Article 304. 


See Louisiana 


We have examined it, a 

It a “that the facts contained in| 
above petition are true,” and by reference to the petition, we 

think, sufficient grounds are stated to maintain it. 


The Code. 





bons, he cannot in this mode arrest him in the execution ¢ 
his judgment. We entertain a different opinion. If there 
no means provided by law, to arrest the execution of juc 
ments obtained by fraud, the most serious conseq 


might result to bona fide creditors. 


All the fraudulent 


poses of a debtor might be carried into effect, and his p 
dissipated before the creditor could get a judgment annulli 


or revoking the fraudulent contract or judgment. 


We 
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' and heard them testify, was of that opinion, and we concur 
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“ij 


plaintiff comes within the provisions of the Code of Prac- Wesrzax Dist. 
¢, articles 300, 301, 303, and this court have decided the Septmber,1s40, 
jestion in 8 Louisiana Reports, 103. 5 Martin, N. S., 501. eran 
"$, He says he is nota party to the suit, and, therefore, the hogs 


: 7 GIBBONS AND 
Hiunction ought to be dissolved. It is true he was nota m¥, 


: fey originally, and had he remained silent, no judgment 


might have been rendered would operate against him ; 
but he came into the District Court, intervened in the suit, 


_ gndas soon as he did so, the plaintiff by an amended petition 
ade him a party, charging him as being a participator in 


the fraud with Gibbons. To the filing of this amended peti- 
tion he made no objection, if he did, he took no bill of 
exception to the opinion of the court admitting it, but 


answered to the merits. We think he is properly before the 


court, 

4, He says he is a bona fide and honest creditor of Gibbons, 
and having obtained a judgment against him, he claims to 
éxecuté it and receive the money from the sheriff. This 


_ brings us to the facts of the case, and upon a minute exami- 
F ation of the evidence, we are authorized in saying a baver 
1 fraud was never attempted to be perpetrated. The judge 


who tried the cause in the court below, who saw the witnesses . 


‘ If the debt is 
with him. in existence and 

“It has been alleged in the argument, by the counsel for thoegh tatate 
Irby, that the plaintiffis not a creditor of Gibbons. That fact due - tet time 
is shown conclusively, by the exhibition of the note for fifty- obtained oF ote 
nine dollars and eighty-one and one-fourth cents, with ten per frnod of ered 
cent. interest, from the 2d of April, 1835, and of the note for tre, it — 
seven hundred dollars, dated the 2d of April, 1835, payable plaining credi- 


lis ; t institut 
one year after date, to the order of Josiah French and the ppc. 


endorsed by him, the plaintiff and Thomas Johnston. The — 7 — 
first note was due before the judgment was obtained by Irby, such contract or 
and the second was in existence though not due until afier- sein: 
wards, The debt, therefore, had * accrued” to use the lan- 
guage of article 1988, of the code. 

The first note is made payable to the plaintiff, and the 
other is regularly transferred to him by French, the first 


endorser, who paid it. 
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ereditor, 


judgment, 


WaereexDisr. The remaining question is as to the plea of preseri 
September, 1849. Tt is clear it does not apply to the note for fifty-nine dollary 
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and eighty-one and one-fourth cents, nor do the counsel for 
axp the appellants contend it does; but they insist on its applica. 


tion to the note for seven hundred dollars. They say the i 


' plaintiff stands precisely in the same situation as Fregch 


would have done, if he had not transferred the note to the | 
plaintiff, which is indisputable, and the question is, céulg@ | 
French have recovered if, instead of transferring the notéig | 
plaintiff, he had commenced a suit in November, 1886, ig | 
revoke the judgment of Irby against Gibbons. The counsel | 
The attacking for the appellant contends, that the article 1989, which limits 

who this action to one year from the date of the judgment, means | 
seeks to annul a a : : a 
judgmentoreon- that the time is to commence from the date of the judgment | 
jract, made eat attacked. We believe otherwise. The article says “the | 


tors, must bring action is limited to one year; if brought by a creditor indj. — 
hisaction within. ; é : 
one yeer rn vidually, to be counted from the time he has obtained judg. 
the of hi 


and Ment against the debtor; if brought by syndics or other 


not of that at- resentatives of the creditors collectively, to be counted from 1 
the day of their appointment.” This court have, on several 


occasions, had this question under consideration, and haye 
decided on both branches of the prescription mentioned in 
the article. Inthe case of Fennessy vs. Gonsoulin, 1} Low 
isiana Reports, 424, the court said, the prescription is to rug 
from the date of the judgment, which the attacking ereditom 
may have obtained, and at page 532, of the same volume, 


the question as to suits brought by syndics was also settled, — 


French had a right to bring his suit against Gibbons, at any 


time within five years, under the article 3505 of the code, - 


and one year from the date of his judgment, to commences 


suit against Irby and Gibbons. Having transferred all bis | 


rights to the plaintiff Stine, he can, we think, prosecute them 
in this action. "y 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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petty 
COX v8. REES ET AL. 


i FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
ST. MARTIN, THE JUDGE THEREOF PRESIDING. 


All persons appealing, and seeking to reverse a judgment, must bring before 
_ this court, every party who has an interest in having it sustained. 

So, where a rule was taken on the clerk, to compel him to issue an execu- 
tion ina particular form, and he refuses, no appeal will lie against him 

~ hens, from a judgment sustaining his course and discharging the rule. 


. The clerk has no interest in sustaining such a judgment. 


- This case comes up from the decision of the judge a quo, 
onarule taken by the plaintiff on the clerk of the District 
Court, requiring him to show cause why he should not issue 
an alias fieri facias against the defendants. 

It is shown that a final judgment of the Supreme Court, 
was rendered in September, 1836, and entered as the judg- 
ment of the District Court, in October following, against 
David Rees, principal, and J. H. Thomas, as surety, for one 
thousand four hundred and ninety-eight dollars and fourteen 
cents with ten per cent. interest, from the 16th of June, 1827, 
until paid; and that a certain tract of land mortgaged by 
Rees to the plaintiff, be first seized and sold to satisfy the 
same. Upon this judgment execution issued, and the sheriff 
returned that the land mentioned, had been sold on a prior 
mortgage, and that Rees was dead, and his succession in a 
course of administration as an insolvent one. 

The plaintiff’s attorney applied for an alias fieri facias 
against the surety ; and the clerk refused to issue it, on the 
ground that the judgment was conditional and that the land 
mortgaged for the debt, must be first discussed and sold. 
Upon this refusal, the plaintiff took the rule in question. 
The clerk appeared by counsel, and showed for cause that 
the judgment against Rees and Thomas required, as a con- 
dition precedent, that the tract of land mortgaged ‘o the 
plaintiff, by Rees, should be first seized and sold to satisfy the 
judgment, which had not been done; and until this wae 
done, he considered it his duty to refuse the execution. 





Wesrern Dist. 
September, 1840. 


cox 
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REES ET AL. 
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Weasterx Dist. 
September, 1840. considering that he had shown sufficient cause for not issu 


cox 
we. 
REES ET AL. 
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There was judgment on the rule for the clerk; the 


the execution. The plaintiff appealed. 


. ah 


Voorhies, for the plaintiff, contended that the court below — 
certainly erred, for if this remedy is denied, there is an end . 






to the right. It does seem to me clearly competent to show, 


that the property required by this court to be first discussed, } 
is no longer susceptible of being so. On showing this, why | 


should not the plaintiff have his recourse against the sur 


Otherwise it would be a right without a remedy! Apply | 
the district judge to have the judgment of this court exe. } 


cuted, he of course will refer the party to the clerk, and what 


will be the consequence? The clerk will forever add the — 


impossible condition, and the sheriff, as a matter of course, will 
always make the same return! 
instead of the tract of land, and the slave had died before the 
execution of the judgment, would it have been contended 


that the execution could not have been levied on other § 


property ? 
Morse, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment discharging a 
rule, taken on the clerk of the District Court, to show cause 
why he should not issue an alias execution against the 
defendants in this case. 

The plaintiff had obtained a final judgment, against the 


defendants, David Rees and J. H. Thomas, his surety, which | 


ordered that a tract of land belonging to Rees, and was mort 
gaged, should be first seized and sold to satisfy the debt for which 
judgment was rendered. An execution issued, and the sheriff 
returned, “that Rees was dead and his estate insolvent, and 
administered in the Probate Court by his widow, under the 
benefit of an inventory, against whom no proceedings could be 
had under the writ of fi. fa:” “and that the land ordered to 
be seized was in the hands of a third possessor, who purchased 
it at sheriff’s sale under a former seizure.” On this returt 










Suppose it had been a slaye } 
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| 4g g made by the sheriff, the plaintiff's attorney applied for Wesrsux Drer. 


‘an alias fieri facias in the usual form, without reference to the September, 1840. 

discussion of the land ordered to be first seized; but the  youron 

clerk refused, on the ground that the judgment required as a Ee. 

éondition precedent the discussion of said land; whereupon 

grule was taken on him, to show cause why the execution 

should not issue in the manner and form required. The 

clerk showed cause, and upon the issue thus made the rule qn persons 

was discharged ; and the plaintiff has appealed as against ang te < 

the clerk. verse a judg- 
We have often said, that whoever applies to us for the bring before this 

reversal of a judgment, must bring before this court all those pg 

who have an interest that it be sustained. We cannot pass terest in having 

on the rights of those to whom no opportunity has been — 

afforded to be heard. In the present case, the only ap- 

pellee is the clerk of the District Court, who has nothing 

at stake and is without authority to represent those who have 

an interest tosupport the judgment. There not being proper 


parties before this court, the appeal cannot be sustained. 


It is, therefore, ordered, adjudged and decreed, that the 
appeal be dismissed, with costs. 


MOUTON US. DROZ. 


APFEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
LAFAYETTE, THE JUDGE OF THE DISTRICT PRESIDING. 


A defence that bad shingles were furnished by plaintiff, will not avail the 
party, in his excuse for making a bad roof, when he made no objections 


to their quality before putting them on. 

When a jury passes upon the manner in which a job of work has been per- 
formed, their verdict will not be disturbed on slight contradictory 
evidence. 


This is an action of damages. The plaintiff shows that he 
contracted with the defendant to build him a house, which 
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for making a bad 
roof, when he 
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was not finished and built in a workmanlike manner ; 










Wasrzrn Dist. > aalg fe 
September, 1840. the contrary was so defective, and badly built and o the wo 
movroy that plaintiff had to take off the entire roof from the hy jury 
vs. and cover it with new shingles. The rain beating the clair. 
the roof, had destroyed the painting, and injured the ai anew 

He claims seven hundred dollars in damages, Inde 

The defendant pleaded a general denial, and averred shale furnish 
he finished the house in a workmanlike manner, and points, 
defects in the roof were such as proceeded from causesindg. } geen n¢ 
pendent of him. He prays that the suit be dismissed, | J dict of 

The cause was tried before the court and a jury, -. 

The evidence fully sustained the plaintiff’s allegationsin | tis, 
relation to the roof of his house. The only palliation which: | Court | 
appeared for the defendant was, that the shingles originally } 
put on the house, were furnished by the plaintiff, and a cap 
penter swore he had examined the roof, and he could no } 
make a good roof with those shingles and guarantee i, | 
Several other of defendants witnesses testified to the badness | 
of the shingles furnished by the plaintiff, and to the bad | 
weather when they were put on. The testimony in this # 
respect was slightly contradictory. - Fa 

The jury returned a verdict of three hundred and sixty-nine F 
dollars and fifty-six cents, for the plaintiff, and from judgment 
rendered thereon, the defendant appealed. (/ 7 A promi 

f them 

Crow, for the plaintiff. ; 7 has ps 

when 

Neveu, for the appellant insisted that, from the contradic. | 
tions in the testimony, the case should be remanded. ig w 

4— ton, de 

Morphy, J., delivered the opinion of the court. 9 drafts, 

9] were d 

This is an action for damages sustained by plaintiff, in) | alleges 

or yao consequence of the defective and unworkmanlike manneria | The 
were farnithed Which defendant has made the roof of a dwelling house whieh’  averre 
eoekaene- he had undertaken to build for the plaintiff. The defence set] He de 
ty, in his exeuse yp is, that the defects, if any there are in the roof as com @ said d 


plained of, must be ascribed to the bad quality of the mate» 9 “' 
q 
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dale farniched by plaintiff, and not to the manner in which W2srens Disr, 
the work has been executed. This issue was placed before a Simber, 1840. 
jutyj who brought in a verdict for a small portion of plaintiffs ;:~roy’s uxins 


‘ %y 7 mY . ve. . 
claim. The defendant, after an unsuccessful effort to obtain ms 
anew trial, appealed. made no objec- 


Jt does not appear that defendant before using the shingles, per on 


- farnished by plaintiff, objected to their quality. \On other Putting them on. 


: : . When a jury 
points, the evidence is somewhat contradictory, but we have passes upon the 


4 . . . . . - a ich 
seen nothing in it which makes it our duty to disturb the ver- pry Sock 


4 Ey . been performed 

Hae dick of the Jury. their verdiet will 
not be — 

> 2 : . . . . On slight contra- 
nt fis, therefore, ordered, that the judgment of the District deter port 
bh 4 Court be affirmed, with costs. dence. 
y P 
[. E: 
at = 
“Sy 
eo 
d LINTON’S HEIRS vs. WALSH. 
s 

ss | APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
é 4 4 8ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 
t 4 


ye 4 A promise to pay certain drafts by the defendant, who avers that he drew 
them as agent, will bind him personally, and authorize the drawee who 
has paid the drafts, to recover the amount from him. The case is stronger 
when the principal disavows the acts of his alleged agent. 


This is an action by the legal representatives of John Lin- 
‘ton, deceased, against the defendant, as drawer of three 
' drafts, amounting to seven hundred and forty dollars ; which 
~@ were drawn on, and paid by John Linton, in his lifetime, as is 
| alleged, for the benefit of the defendant. 

} = The-defendant admitted he drew the drafts as alleged, but 

»@ averred that he drew them as agent of F. D. Conrad, Esq. 

] He denies that he is liable, in any manner, for the amount of 

@ said drafis, inasmuch as he never authorized John Linton, 
lo accept any draft for him. 

15 VOL. XVI. 
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The drafts were drawn in the following form. 





















dence 
| 3 
BINTON’s HEIRS “New Iberia, 22d June, i8s3,, | | roan 
Pll “ At ninety days sight, please pay to the order of Moser, |) ofexe 
H.R. Lee & Co., $150; value received, ae | oth 
Conrad, and oblige your obedient servant.” delay, 
“g. W; WALaHae | Pratti 
* To John Linton, Esq. ne oe 9. ' 
New-Orleans.” ee | 


ahh | right, 
ae i draw 
The evidence showed that the defendant was agent of ly | 


D. Conrad, in the management of a plantation; who. ol’ 

that he drew the drafts on account of it; but Conrad ex 4 

disavowed his authority to draw the drafts in question. Mi 
0 


were paid by Linton, and afterwards put in the hands of } ©, 
Joshua Baker for collection, who states that the defendan, | Hons ¢ 
promised to give a draft on the firm of Lastrapes & Des. these 
mare, for their amount, but failed to do so. He said he or would 
Mr. Conrad would pay them by the Ist March, 1836. Walsh was li 
always said Conrad should have paid them. Witness tog | focour 
him, that Linton’s estate had no obligation from Mr. Conrad, 
and that they had to look to him for payment, and he t Gar 
Conrad. The latter said, defendant was to pay them and 
not him, as they were for the defendant’s individual aceount,| This 

The defendant in a letter, says it is out of his power togive} ant on 
a draft on Lastrapes & Desmare as he expected. Hesayg} thirty, 













“TI shall do all I can to see it paid, either by Mr. Conradyor} dred ar 
myself, between this time and the month of March. 1 MF. 
you insist on suing me, it will only be making costs, without} when | 





it, sayit 
‘accoun 
who in 
the wi 
Lastrar 
in favo 
- wished 
at the s 
amount 


hastening payment of the debt. I consider Mr. © 
as bound, in his settlement with me of the affairs of 
Perdu plantation, for all the drafts I gave, and were a 
by Mr. Linton, or none of them.” 

There was judgment for the defendant, and the 
appealed. 












Maskell, for the plaintiffs, showed that during the 
of the trial in the lower court, the defendant offered as 











r- 2 







3 Bi a at, 
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amount. On the 26th of September, 1835, he wrote a letter 
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ofexceptions, the ground of which objection is :— 


} «That the commission was ordered to be returned without 
} delay, instead of specifying a particular day ; See Code of 


Prattice, 439 ; 8 Martin, N. S., 450. 

9, That proof of agency devolved on the party claiming the 
right, and having failed to establish his legal authority to 
draw said drafis, he became personally liable for their pay- 
ment. 4 Martin, N. S., 528, 502 ; 5 Idem., 138 ; 3 Louisi- 
ana Reports, 244 ; 6. Idem., 47; Civil Code, 2971, ‘2982. 


Morse, contra, insisted that, by the evidence and declara- 


- tions of the defendant, he was not personally bound to pay 


these drafts. And his promises only go to show that he 
would see the drafts paid: But he always said Mr. Conrad 
was liable, and not him. They were for, and on Conrad’s 


account. 
Garland, J., delivered the opinion of the court. 


This suit is instituted on three drafts, drawn by the defend- 
anton the late John Linton, in the year 1833, payable in 
thirty, sixty and ninety days, and amounting to seven hun- 
dred and forty dollars, directing the amount to be charged to 
Mr. F. D. Conrad. Linton accepted, and paid the drafts, and 
when he called on Conrad for the amount, he refused to pay 
it, saying the defendant was not authorized to draw on his 


| account. He then called on the defendant to pay the amount, 


who in the summer of 1835, to use the language of one of 
the witnesses, “ promised to give a draft on the late firm of 
Lastrapes & Desmare, payable on the Ist of March, 1836, 
in favor of plaintiffs for said drafts, but told deponent he 


' wished to see Mr. Desmare, previous to giving said draft,” he 


at the same time, said Mr. Conrad ought to have paid the 





? dence the depositions of Thompson and others, taken under a WzsrensDrsr: 
commission dated 25th July, 1837; to the admissibility of Sepember, 1840. 
whieh the plaintiff, by his attorney, objected, and filed a bil] LrTon’s mEIRs 


wana 
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September, 184. jn which, after explaining why he could not give the dtafton. 





LINTON’s HEIRS 
v8. 
WALSH. 


A promise to 
ay certain drafis 
« the defendant 
who avers that 
he drew them as 
agent, will bind 
him personally, 
and authorize 
the drawee who 
has paid the 
drafis to recover 
the amount from 
him. The case 


is stronger when 
the principal dis- 
avows the acts 


of his alleged 
agent. 
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to Joshua Baker, Esq., who was the attorney of the plai 


Messrs. Lastrapes & Desmare, which he had promised, he _ 
says, “I wish you in the meantime to feel assured, that } | 
shall do all I can to see it paid, either by Mr. Conrad or my- 
self, between this time and the month of March next.” fe } 
also expresses the hope no suit will be brought against him, 
as it would not hasten the payment, and further expresses 
his intention to “ consider Mr. Conrad as bound in his settle. 
ment of the affairs of the Pare Perdu plantation, for all the — 
the drafts given by him, and accepted by Linton. In A pril, } 
1837, this suit was commenced, and the defendant then de. _ 


Fat aE 


nied his liability, and reasserts that he drew the drafts as Cop. | 
The District Court gave a judgment for the | 


rad’s agent. 
defendant, from which the plaintiffs appealed. 

There is a bill of exception, in the record, to the opinion of © 
the court below, rejecting certain depositions offered by the 














defendant, which we do not consider it necessary to decide | 
upon, as the testimony, if admitted, would not change the 
opinion we entertain as to the liability of the defendant. 
We do not concur in the opinion of the District Court, 
Admitting for the argument, that the position taken by the. 
defendant, in the first instance, was correct, vet his subsequent 
promise, verbally and in writing, to pay the drafts, binds him, 
No principle can be clearer than that, if an agent drawsa | 
draft or bill of exchange, which is paid by the drawee, and | 
the agent afterwards promises to become personally responsi- | 
ble, that he is bound by the engagement, and the case is 


stronger, when the reputed principal disavows the act, and | 


refuses to sanction it. 


It is, therefore, ordered, adjudged and decreed, thatthe | 


judgment of the District Court be annulled, avoided, and 
reversed; and this court, proceeding to give such judgment as 
ought to have been given in the court below, do further order 








and decree, that the plaintiff do recover of, and have judg- 
ment against the defendant, S. W. Walsh, for the sum of 
seven” hundred and forty dollars, with interest thereon, at 
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the rate of five per cent. per annum, from the 138th day of Wzsrsxs Disr. 








on April, in the year 1837, until paid, and costs in both courts, September, 1840. 
_————————— 
she ge — AeussapE 
At L {} SAwenae we an: 
my. 
=| 
im, LOUSSADE, 0S. HARTMAN ET AL. 
tle. | APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF ST. 
| the MARY, THE JUDGE OF THE SIXTH PRESIDING, 
il, Trespassers are jointly liable in actions of tort ; and where there are several 
le. trespassers, they must all be joined in the same action, and judgment 
on. entered in relation to all ; and if against them, each one is condemned for 
é i i f the damages 
he ‘ his proportion o ages. 
So, where four persons were sued as co-trespassers for killing or causing the 
death of a slave, and judgment taken against two only: Held, that the 
of _ judgment was erroneous in not including all, and against each one for 
he : his proportion of the plaintiff's damages; and judgment of non-suit was 
de rendered. 
he 


‘This is an action for damages, in which the plaintiff seeks 


rt, to recover the value of a slave, which he alleges was killed, or 
he. his death caused by the conduct of the defendants. 
nt The plaintiff shows that his slave Sandy, was on his way to 
0. and near the house of a neighbor, on the 2d April, 1836, where 


a he had written permission to go every evening to see his 
do wife and children ; and that, at about the hour of 10 o’clock, 
i. he was arrested on his neighbor’s premises by the defendants 
is Hartman, Theriot, Bemiss and Vining, who called themselves 
d a patrol. That his said boy had his written pass which he 
showed, but the defendants persisted in whipping and pun- 
ishing him without any just cause; and in the struggle 
which ensued, Sandy escaped and run towards the Bayou 
Teche, which was about one hundred yards or so from the 
house where he stopped. The defendants pursued him to 
the Bayou, threatening to kill him, when, being hotly pur- 
sued, he threw himself into the Bayou, to avoid being taken, 
f and was drowned. 

The plaintiff further alleges, that the defendants are liable 


—_— =| — wo 
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Wesrrux Dist. for the value of said slave, who was a good mechanic and iM 
September, 1840. carpenter, and worth three thousand dollars. He prays judg. bi 
Qo ment against said defendants, for their illegal conduct in cays. |  T! 
ve, ing the death of his slave, for his value. + 1 Fini 
murees ¥F 4 Hartman and Theriot, two of the defendants, pleaded ie ‘ quer 
general issue and justified their conduct. They averred that q petit 
they were doing the duties of patrol in the neighborheatas of | thro 
one Manuel Delukie’s, under the direction of their] | and 
and came upon this negro at Delukie’s and demanded his pass, citer 
which after much insolence the negro produced, and it wag hel 
pronounced by the patrol not to be legal; he was ordered to. was 
- be whipped, when he broke away and run into a back-room, app 
One of the party went in after him, when the captain called 4 
to him to-stop and not further trouble the negro, when the riot 
person replied no damned negro should run over him, ’ 
Sandy broke and run into the Bayou ; and one of the defend. tiot 
ants took a pirogue, and attempted to save him from drown, ha 
ing, but was unable todo so. The defendant, Hartman, did 80) 
not pursue the slave. They pray that the plaintiff’sdemand be 
be rejected. , an 
There was an amended petition, correcting an error in ar 
relation to one of the defendants, substituting the name of Ww 
Darwin Bemiss instead of J. B. Bemiss, who was originally | hi 
sued. Neither D. Bemiss or Vining were cited. : de 
Upon these issues and pleadings the cause was tried before 
the court and a jury. b 
There were several witnesses examined, touching the con- 5 
duct of the defendants and the manner in which the slave 8 
was lost. J 
Upon the whole evidence of the case, the jury returned a ; 
verdict for the plaintiff in the sum of one thousand dollars, } 
and after an unsuccessful effort to obtain a new trial, from 
judgment thereon, against Hartman and Theriot, they ap- 
pealed. : 
Morse, for the plaintiff and appellee. ) 





T. H. and W. B. Lewis, for the defendants. 
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Martin, J., delivered the opinion of the court. Wesrzas Dist. 

Martin, J., P Seneca 

tka ‘ == 
This is an action against Hartman, Theriot, Bemiss, and —_roussapz 


. ® v8. 
Vining, to recover the price of a slave, drowned in conse~ .yeway unas. 


nce of an illegal act of the defendants. In an amended 
petition the plaintiff stated that John B. Bemiss had been, 
through error, made a defendant, instead of Darwin Bemiss, 
and prayed that the error might be corrected, and the latter 
cited ; and that he might have the remedy against him, which 
he had prayed for against the former; but said Darwin Bemiss 
was never cited, nor was the defendant, Vining, or any curator 
appointed to represent them. 

There was a joint judgment against Hartman and The- 
riot, and they appealed. 

The legislature has given us no direction for the prosecu- 
tion of suits on joint obligations arising from torts; but they 
have on those resulting from contracts. The Louisiana Code 
says, that “in every suit or joint contract, all the obligors must 
be made defendants, and no judgment can be obtained against 
any, unless it be proved that all joined in the obligation, or 
are by law presumed to have done so.” Article 2080. And 
when one of the joint obligors has discharged or performed 
his part of the contract, he is still required to be made a 
defendant tothe suit. Jdem., 2082. 

The appellants contend that, in the present case, the suit is 
brought against four defendants, in solido, on an obligation joie? Iieble te 
resulting from a tort; while on such obligations the code *tions of tort: 


and where there 


gives a joint action only. Louisiana Code, article 2304. The are ened aes 
judgment is joint, and. itis against two of the defendants Sy be joined Wl : 


only ; and, therefore, the action must be considered a ood ee 
joint one. The judgment is consequently erroneous, because meet - oo 
a i ion to ; 

the petition charges that a trespass was committed by four if against them, 
persons, from which the law raises a joint obligation against conned ian id 
all, and not a several one: For on joint obligations judgment —e 
must be given against each defendant for his proportion, which 
is regulated by the number of obligors. 

It has been urged that the part of the Louisiana Code, 


telating to joint obligations, on which the counsel for the 
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Wssrsux Dist. appellants rely, is to be found in the chapter which treats of 
» 18 to of 
September, 1840. conventional obligations and ought not to be extended ig | 







we stance Obligations resulting from torts. 2 aif) the sy 
urs cuxorrons, Weare of opinion, that being without a rule given us by) ‘} debtor 
ce Wig the legislature for the prosecution of joint actions, on oblia On 


sued as a ong gations arising from trespasses, we cannot resort’ toani | ed dat 
Ing, or conslog arbitrary one, but are bound to adopt that given inenges. | | 


f 
a cal folle that have the greatest analogy to the one before us. Now,) | slaves 
a. —, suits in actions on joint obligations resulting from contracts, § four 
wo only : ’ ° _ . e 
Field, that the have the greatest analogy to suits on joint obligations arising» asisa 
on. in not £0M trespasses. We, therefore, adopt the rule in the code, | tutors 


including all; i i igations. i si ini 
cee tciies exak relative to conventional obligations. According to thisrule, minis! 









one for his pro- the judgment cannot stand, because it is not against each of Th 
Lown a ant the defendants and appellants for his proportion of the plains. | of he 
ages; Bm aon. tiff’s damages, and because their co-trespassers are not includ. mort¢ 
wasrendered. ed in the judgment. ) that i 
° ° iy tutor 

It is, therefore, ordered, adjudged and decreed, thatthe 4 were 

judgment of the District Court be annulled, avoided and and 
reversed, and that there be judgment against the plaintiff, ag eyndi 
in case of non-suil, with costs ia both courts. a pri 
: last 0 
‘4 fived 
all tl 
LE BLANC v8. HIS CREDITORS. TI 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF — es 
ST. MARTIN, THE JUDGE OF THE SIXTH PRESIDING. : 
An order or judgment of the Court of Probates, erasing the legal and special a 

mortgage of a minor, under the act of 1830, and giving a special mortgage It 
on part only, of the property of the tutor, in lieu of the first, cannot be to th 
attacked collaterally, when third persons have purchased property released |. the 
by these proceedings; it must have its effect until reversed or annulled |. men 
in a direct proceeding or action, nie mint 
So in the suit of a minor, on arriving at the age of majority, to annulan _ his p 
order or proceeding of the Probate Court, it cannot effect the rights of _ inch 
third persons, who purchased under the faith of these proceedings, sanc- ted | 

tioned by the Court of Probates. 4 
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On ibe 23d of May, 1823, Edward Le Blanc was appoint- ars comuaiel: 


ed dative tutor to Modeste Le Blanc, the opponent in this 
case, and gave a special mortgage on a plantation and four 
slaves to secure the payment of the sum of one thousand 
four hundred and seventy-two dollars and thirty-seven cents ; 
asisalleged, in pursuance of the act of 1817, which authorized 


| tutors to give special mortgages in lieu of security for: their ad- 


The opponent alleges, that at the time of the appointment 
of her dative tutor, his property all became liable and tacitly 
mortgaged for the security of her debt. She further states, 
that in 1832, with the advice of a family meeting, her said 
tutor attempted to have the mortgage on the slaves, which 
were liable under her original and legal mortgage, released, 
and gave a special mortgage on his planiation. That the 
syndic of his creditors have not placed her on the tableau as 
a privileged creditor, except for the proceeds of the plantation 
last mortgaged, which sold for only one hundred and seventy- © 
five dollars ; whereas she claims to have the first privilege on 
all the property surrendered. 

The syndic pleaded the general issue, and averred that 
the special mortgages were valid. That the plaintiff has been 
placed as a privileged creditor for the proceeds of the land 
last mortgaged, which is all the privilege to which she is 
entitled. 

Itis shown by the evidence that, in 1832, on application 
to the Court of P robates, with the advice of a family meeting, 
the insolvent, Edward Le Blanc, obtained a decree or judg- 


‘ ment, annulling all the former mortgages in favor of the 


minor, (this opponent) and executed a special mortgage on 
his plantation alone, in lieu thereof. Three of the four slaves, 


— included in and subject to the former mortgagos, are admit- 


ted to have been surrendered and sold ; and their proceeds 
would more than pay the opponent’s claim. 
16 VOL. XVI. 





i iti istri i Western Distr. 
‘This is an opposition to the tableau of distribution, filed by ; 
the syndic of the creditors of Edward Le Blanc, the ceding: September, 1840, 





































Western Dist. 


CASES IN THE SUPREME COURT 
After the proceedings in the probate court, erasing th 


September, 1840, mortgage and executing the special mortgage on the plag 


LE BLANC 


tion alone, several creditors obtained and recérded judgm 


~_ canons against the ceding debtor, before the surrender. They 


been placed on the tableau as general mortgage credito 
The whole case turns on the validity of the proceed 
purporting to annul and cancel the first mortgage, and gj 


second on a particular piece of property. The opponeng 


insists they are null and void. . 

There was judgment for the plaintiff in opposition, al 
ing her a privilege and mortgage on the proceeds of the ¢ 
slaves sold by the syndic, for the amount of her dem 
with interest. The syndic appealed, 


| 7a 

Voorhies, for the opposing creditor, contended, that the 
mortgage given by the insolvent, under the act of 181%, 
ought to have its full force and effect ; the obligation ari 
under if, cannot be impaired by any subsequent legish 
enactment: ‘A law can prescribe only for the future; it 


have no retrospective operation, nor can it impair the o 
tion of contracts.” Louisiana Code, ariicle 8. 
2. The mortgage in question was given under the 


1817, which authorized tutors to give special mortgages, 


lieu of security, for their administration; and no law 
existing authorized its change or release; it became a 1 
right, and could not be impaired by any subsequent legis 
enactment. Hence, all the proceedings which were t 
July, 1832, by virtue of the act of 1830, for the purpe 
annulling this mortgage, were absolutely null and 
Constitution of Louisiana, article 6, section 20. 1 La 
Reports, 347. 

3. Contracts are always made without reference to 
laws in force at the time of making them ; this mortg 


contract was, therefore, made with reference to the laws! 
force in 1823, the time when it was made. No laws er 


after could impair its obligation. This principle is too pla 
to admit of any doubts. 
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Granting for a moment that the tutor had the right, an- Waersas 
the act of 1830, of changing this mortgage, was it done Seplember, 1 
a. No. There was nochange of the mortgage, 15 meamg 
and simply a releasé on the slaves. What pro- urs cusseiviia, 
- perty..was mortgaged in 1832? Was it other than that 
a contained in the first. or original mortgage? No, the 
é same land was mortgaged, excluding the slaves! Does 
this.constitute “changing a special mortgage,” or does it sim- 
amount to a release of mortgage? If it is simply a release, 
does the act of 1830 authorize it? If not, can the family 
‘meeting and the probate judge, in their proceedings, which 
are against law, destroy the rights of the appellee? They 
tannot. The duties of family meetings are determined -by 
laws, and are restricted to particular objects, and; 
/ 7 whenever their acts are not confined to those restrictions, 
9) they have no effect, and must be treated as mere nullities. 
! | The only duty which the acts of 1830 imposed on the family 
|] meeting, was to recommend a change of the special mortgage. 
At of 1830, page 46. 
e 5. The judgment of the’ probate court, annulling or can- 
} célling the mortgage, is an absolute nullity. It is a court of 
limited jurisdiction, and among the powers delegated to it, 
- this is not one of them ; it had no jurisdiction ratione materia. 
| Code of Practice, 92. 
a 6. The proper time for settling a question of privilege, 
} Against an insolvent estate, is upon the filing of the tableau. 
Ifthe syndic refuses to place a creditor thereon, as he de- 
mands, or as is right, he may compel him by opposing the 
tableau ; but the syndic has no right to complain, and he 
should not be allowed to appeal. 4 Martin, N. S., 462. 
3\Idem., 553. 7 Idem. 131. 1 Louisiana Reports, 172. 
lt Idem., 531. 


T. H. Lewis, for the syndic and appellant, insisted that, 

by the law, as it stood in 1823, lands only, and not slaves, 

in _ could be specially mortgaged by tutors in favor of their 
vi} minors. Session acts of 1811, section 5, page 32, Idem., 1817. 
in’ | section 1, page 120. 
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Wesreex Distr. 2. By the act of 1830, section 8, page 48, it isp 
September, 1840. wat the property to be mortgaged by a tutor, &ei, pers | SU 
we stance first appraised. iT gee 
nine ee. 6. The judgment of the Probate Court, annulling wea! ered 
mortgage, is in full force, and cannot be collaterally’ : pan 
into or attacked. It cannot be attacked but by directiaction |. jut 
of nullity. Purchasers under judgments of the Probate | a0 


Court, must be protected. 9 Louisiana Reports, 196, a” | 
Idem., 469. q 


Martin, J., delivered the opinion of the court. 


tableau of distribution, filed by him is amended, and Modeste 
Le Blanc, whose dative tutor the insolvent was, is ; 
thereon as a mortgaged creditor, for the whole of her claim; | 
the syndic having put her down for a small part only, : ot 
In 1823, the insolvent was appointed dative tutor to the — th 
minor, and gave a special mortgage on a plantation andfom | ~ ge 
of 

al 


in 

Le 

66 | 

i on 

The syndic is appellant from a judgment, by whichthe | © ior 
pe 

sa 


— 


. slaves; and in 1832, he obtained an order or judgment of 
the Court of Probates, cancelling and erasing this mortgage, | 
and also the legal mortgage existing in favor of said minor, | hi 
and gave a new one on a small plantation alone. This wag | ti 
done in pursuance of the act of the legislature, approved | 
March 11th, 1830, entitled “an act in addition to the laws | 


now in force, relative to tutors and curators of minors.” The | je 
plantation or land thus mortgaged, was surrendered, and sold re 
by the syndic for eight hundred dollars, when the husband — P 


of the appellee became the purchaser ; but on failing to com. 
ply with the terms of sale, it was sold a second time, at hig ” 
risk and cost, for only one hundred and seventy-five dollars; | 
for this sum she is placed on the tableau, as a mortgage | 
creditor. She claims to be ranked as a general mortgaged © 
creditor, on all the property of her tutor, for her entire claim, 
amounting to one thousand four hundred and seventy-two 
An order or dollars and thirty-seven cents. 


dgment of the 
Cone of Pro- After the erasure of the first mortgage, and before the suf. 


astondarcha render, several creditors obtained judgments and had them 
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against the tutor; and they were collocated as Wzsrzn»Dier. 





_ The only question which this case presents, is whether the asane 
. arderof the Court of Probates, accepting the last mortgage, ms carprrons. 


| “and erasing and cancelling all the previous ones, is not a mortgage of a 


judgment which must have its effect, until it be reversed or set of 1690; and 


anpulled. giving a special 


The District Court appears to have solved this question si ft pre 


_4n the negative. We are of opinion it erred. In the case of |. tor, in Hea ef 


Lesassier vs. Dashiell, 14 Louisiana Reports, 467; we held, pelle: Be 
‘that whatever may be the result of a suit, by whieh a minor, laterally, when 

third persons 
on arriving at the age of majority, seeks to annul an order ioe < rains 


vied proceeding like this, it cannot affect the rights of third Oey} 


s, who purchased under the faith of these proceedings, proceedings: i r: 


‘ganctioned by the Court of Probates.” fect until revers- 


The rights of the judgment creditors cannot be affected, ma aera 


otherwise than by reversing or annulling the judgment of — or ac- 
the Court of Probates ; as by that judgment the special mort- is in the suit” 
gage of the appellee was cancelled, as regards the slaves, Slag a 
on whose proceeds she seeks to claim a prior mortgage ; and *% play js 
also, any legal or general mortgage which she might have or PE igen 


had on the property of her tutor, up to the time of its rendi- & Court, .— pci 


_. | Stthied per 

It is, therefore, ordered, adjudged and decreed, that the ander the faith 
judgment of the District Court be annulled, avoided and coodings, Pst 
reversed, and that the opposition be dismissed ; the appellee once by , the 
paying costs in both courts, bates, 
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September, 1840. 
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MEYER ET AL. 


CASES IN THE SUPREME COURT 


CARRIERE & BORDUZAT %. MEYER ET AL. 
Aft 

APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF BT, 
Judgment creditors of an estate in the course of administration, cannel ta 

out execution against the administrator, without first notifying sueh ind 

ment to him, that he may show he has no funds to satisfy and pay i, : 
Creditors having judgments against an estate, have it in their power, at any 

time, to compel the administrator to account, and show the true st 

the funds. 


The plaintiffs having obtained a judgment against {j 
estate of Ursin Gonsoulin, deceased, administered by. } 
widow, Emilie Leocadie Meyer, tutrix of the children, for 
sum of: one thousand five hundred and forty-five dollars 
sixty-five cents, took a rule on her, alleging that more th 
three months had elapsed since she should have rendered an 
account, and filed her tableau of distribution of the funds of 
the estate of her deceased husband ; and that it has 
shown she has funds in her hands belonging to said esta 
It was ordered, that she, together with her present hu 
show cause, if any they have, why execution should not be 


taken out against them, and that a sufficient amount of her ~ 
property be seized and sold, to satisfy the plaintiffs’ judgment, 

The defendants in the rule answered, and pleaded the gene 9 
eral issue, and averred that as administratrix, she had already | 


paid more than three thousand dollars of privileged de 


and that there is not a sufficiency to restore and pay her sot . 


and paraphernal effects and property, which she avers 
amounts to six thousand six hundred dollars, for which oh 
has the highest privilege and mortgage. She prays that her 


claim be allowed on the tableau for this sum; and that she : | 
be discharged from the administration. She offered evidence | 


of the amount of her claim, which was rejected. 

On these pleadings and issues, the probate judge decided 
that it was shown she had funds of the estate in her hands, 
and had never rendered an account or filed her tableau, but 
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“remained i in possession, and neglected to pay over said funds wesrenx Dist. 
- ip patiofa of the plaintiffs’ judgment ; and that in conse- September, 1840. 
“quence, she is responsible, personally, for the amount thereof, “Cues: & 
Ca ihe article 1057, of the Code of Practice. Therule was sonpvzat 


made absolute, and execution ordered to issue accordingly. maven tr ant 


‘The defendants appealed. , 








“Voorkies, for the plaintiffs showed that the entire estate of 
Gonsoulin, inventoried upwards of four thousand seven hun- 
dred dollars, and the property sold so far back as 1833. The 
: tiffs obtained their judgment against the estate, contra- ~ 
| dittorily with the administratrix, in July, 1835, and it is not 
get satisfied ; nor has she rendered any account, or paid over 
the funds in her hands. The present proceedings were com- 
menced in 1837, and she has not yet paid any thing. 

-Y. The defendant having taken no steps, whatever, to file 

a tableau of distribution, or to render an account of her 
administration, and to have her rights settled contradictorily 
with the creditors of the estate, she has now rendered herself 
liable, personally, for the amount of the plaintiffs’ claim. 


Morse, for the defendant, 
i; ! Morphy, J., delivered the opinion of the court. 


Plaintiff having obtained a judgment against the defend- 


© | ant as administratrix of the estate of her deceased husband, 
1 | Utsin Gonsoulin, had a rule served on her several years after- 
* | watds, to show cause why they should not be authorized to 
7] take out against her an execution under which her property, 
1 | toasufficient amount to satisfy their judgment, should be 


' | seized and sold. To this rule the defendant made answer, 

) | that she had paid privileged debts of her husband’ estate to 

* | alarge amount; the vouchers for which, she would exhibit « 

» | on the trial of the case ; and that there was not a sufficiency 
of funds in her hands to satisfy her dotal rights. The rule 

was made absolute, and defendant appealed. 
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Wesrees Dist. =T his rule, taken on the administratrix, appears to usto hayg: ’ Bongo: 


September, 1840. heen premature. It does not appear that notice of the judg. | 


carnrenr & ment liquidating the plaintiffe’ claim against the estate, and | 
BORDUZAT 3 : : 1 
vs. ordering them to be placed as ordinary creditors for jig, | 


MEYER ET AL. 
Judgment credi- 


amount on the tableau of distribution, has ever been sejyed, 1 


tors of an estate on the defendant. Had it been notified to her as required by | 
in the course of Jaw, she would have informed the sheriff that she had no | 


administration, 


cannot take out funds to satisfy it. It would then have been in order for the 
executionagainst 


tor, without first 


the administra- plaintiffs to compel her, by a motion to the court, to prove the 


notifying such ‘ruth of her declaration, by filing within a specified time,g, | 


judgmenttohim, hj : : : Mae 
esaey rim, brief statement of her situation with regard to the succession, 


he has no funds Had she failed to prove that she had no funds in her hands 1 


‘o satisfy and PY belonging to the estate, the plaintiffs would have been entitled | 
to the execution they now seek to obtain. Such is the course 
pointed out by law, when an administrator is sought tobe | 
rendered personally liable for a sum due by the estate he — 


gs administers. Code of Practice, articles 1054-55-56-57. 


against an estate Much has been said in the argument, of the defendants’ é 


ead at — neglect and dereliction of duty in not rendering any account 


time, to compel of her administration. The reproach is well founded ; butit — 


the administra- 


tor to account comes with a bad grace from creditors, who, having obtained 
and show the 


true state of the their judgment in 1835, had it in their power to compel herto 
—_ file her account, or satisfy their claim. ih 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates of the parish of St. Mar 
tin, be anulled, avoided and reversed, and that the rule taken: 
in the premises be discharged; the plaintiffs and appellees 
paying costs in both courts. ‘ing 
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Pete COOK v8. PARKARSON. ; September, 1840. 
dg. 4 edi: ——— 
4 : Y cook 

und. | 4pPRAL PROM THE COURT OF THE FIFTH DISTRICT, FORTHE F4RISH OF ve. 
is Fat ST. MARY, THE JUDGE OF THE DISTRICT PRESIDING. PANKAROON: 


b 


Parole evidence cannot be received to show that certain improvements, for 
Owhich the note sued on was given, had not been made, as expressed in a 
‘deed or act of retransfer of certain property from the plaintiff to the defend- 
“ant. 

$0, where an act of retransfer of property expressly states, that the sum of 
five hundred dollars was to be paid in consideration of the rescission of the 

, ‘gale, no parole evidence can be received to contradict it, or show that this 
consideration did not exist. 


» This is a suit on a promissory note. The defendant avers 
that there was no.consideration given therefor ; ‘it being exe- 
cuted through error, on a transaction between him and the 
plaintiff, relative toa sugar plantation, which was retrans- 
ferred to him, on his giving this note for the supposed improve- 
ments which had been put on it by the plaintiff after he pur- 
chased ; but which in fact had not been done. 

On the trial, the defendant offered parole evidence, to show - 
that in fact the pretended improvements had not been made. 
To this evidence the plaintiff objected, on the ground that it 
was contradicting the consideration, as admitted by the 
defendant in the act of sale, making the retransfer. That 
tlie evidence was not competent, as it only went to establish 
erroror lesion. The objection was sustained, and the defend- 
ant excepted. 

There was a verdict and judgment for the plaintiff, and the 
defendant, after an unsuccessful attempt to obtain a new trial, 
appealed. | 
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Maskell, for plaintiff. 


Fisher, contra. 
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130 “CASES IN THE SUPREME COURT 


Waerznx Dist. ‘Morphy, J., delivered the opinion of the court. 
September, 1840. 








This is an action on a promissory note. The defendant 


po pleads error, and want of consideration ; he avers, that hays 








PABEARSON- ing sold a plantation and slaves to B. C. Cook, brother of the : 





plaintiff, he agreed some time after to take back his property, ; 
and annul the sale. That in consideration of certain improve. F 
ments represented to have been made on the premise, hie | 


agreed to give his note for five hundred dollars, which throt 
error he made payable to the present plaintiff, and that moi 


over the improvements he had consented to pay for, have 
never been made. The plaintiff obtained a verdict, and after 4 


attempting to set it aside, from judgment thereon, the defend. 


Parole evidence 7 appealed. 


cannot be re- On the trial, the defendant took a bill of exceptions to thé | 


lia ga opinion of the judge, rejecting testimony to prove that it was 


name, & - owing to plaintiffs assurances that improvements had been 
whic 


sued on was Made on his land, that be had been induced to give his note, 


ie nem, not when in fact no improvements had ever existed. We thi 


expressed in a the judge did not err; the written agreement, by which — 


wt Bor the defendant took back his plantation, mentions, expresdly, 


a the isin. that the five hundred dollars were to be paid in mide | 


tifftothedefend- of the rescission ofthe sale. No parole evidence could 
So, where an received to prove against, or beyond, what was mentioned i 
Sao oo the notarial deed of compromise; Louisiana Code, article 2 


presaly  unet As to the error complained of, the testimony of B. C. 
five hundreddol- introduced by defendant himself, establishes that it was f 
ed wet omaide, through error, but by express agreement, that the note 


ration of the re- made to the order of plaintiff, who was the real purchaser of 
scission of the 


sale, no parole the land; although his (witnesses) name had been used in thé © 


evidence can 


eoudieal te con deed of sale. The appellee has prayed for damages for the 


tradiet it, er frivolous appeal, but considering all the circumstances of thit 


~o oe aaa did case, we do not think it a proper one to allow damages. 
ex 


It is, therefore, ordered, that the judgment of the Da | 


Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


MOUTON, AGENT, &c. vs. THIBODEAUX. 


Senne 
“ on 

iy 4, LA FAYETTE, THE JUDGE OF THE DISTRICT PRESIDING. 
: oii! 


When the plaintiff fails to make out his case clearly, he must be non-suited. 


fle, where it did not appear, that the person suing as agent, was really such; 
ae od that there really was a debt due and existing in favor of the plain- 


‘Gf, be was non-suited. 


“This is an action by the plaintiff, as agent of Don Louis 
: Thibodeaux, to recover from the defendant, Pierre Paul Thi- 
bodeaux, the amount of a note and interest, which, it is 
alleged, Don Louis signed, with the defendant as his surety, 
to Thomas Berard, for seven bundred and thirty-two dollars; 
and which he has had to pay. 

The plaintiffclaimed the sum of seven hundred and seventy- 
nine dollars and ten cents, with ten per cent, interest from the 
Ist March, 1836. 

_ The defendant pleaded a general denial; and averred, that 
the note sued upon is prescribed by the lapse of five years. 


FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 







181, 


Ww ESTEMN Disr. 
September, 1840. 
——————— 
MOUTON, AGENT 
ke. 
ve. 
THIBODEAUX. 


The note which the two Thibodeaux’s gave to Berard, is © 


dated the 20th July, 1830, and payable in all the month of 
March, 1831. 

In 1834, Berard, in two receipts endorsed on the back of 
the note, acknowledges to have received three hundred dol- 
lars from the defendant. In August, 1835, he commenced 
suit for the balance. The defendants expressly denied their 
signatures, which had been signed by making their ordinary 
marks, In May, 1836, the plaintiff dismissed his suit, on the 
defendants paying costs. 

At the foot of this judgment is the following receipt: 

“ Received of the defendant in the above entitled suit, by 
the hands of A. Mouton, Esq., in notes, the sum of seven 
hundred and seventy-nine dollars and ten cents, in full satis- 
faction of the note upon which the present suit is instituted. 


March 1, 1836. J. BERARD.” 






























CASES IN THE SUPREME COURT 





Weersnx Dist. J. Berard, the only witness examined, says “ that both th 
September, 1840. 'Thibodeauxs had accounts with his father, and each onege 
Seton; seunT led his account. That Pierre Paul, the present def 
pay settled his by giving his note for upwards of seven hu 
Tarnopgaux. dollars, and that Don Louis Thibodeaux signed the note. ba 
solido with him. Thinks the note was written by hi 
the note in question is not in his hand-writing, but believesit 
is a renewal of the first note written by him.” oe 
No part of the debt due by Don Louis, was included inthe | 
first note written by witness. The debt due by Don Lowig, | 
he gave a separate note for, which he exhibited in court, 
On this testimony, there was judgment for the amount of 




































the note, with interest from March, 1831, until paid. The } The 
defendant appealed. It 
en 
Crow, for the plaintiff, urged the affirmance of the judg. | and 
ment, as clearly authorized by law. 7 witt 
Voorhies, for the defendant, strenuously resisted payment, 
on the ground that there was no evidence to show that the 
defendant was really indebted. 
Martin, J., delivered the opinion of the court. | - 
The plaintiff, as agent for Don Louis Thibodeaux, claimsa § 
a sum of money, which he alleges he paid for his principal, @ Th 
who was the surety of the defendant, Pierre Paul Thibodeaux, i 
and on his account. 
A suit had been brought on a note signed by the principal og 
_ and the defendant, on the dismissal of which, the creditor or — A 
payee acknowledged he had received from the defendant, by — 
the hands of A. Mouton, seven hundred and seventy-nine 
dollars and ten cents, in full satisfaction of the note. 
The plaintiff contended, this was evidence of a payment 
made by his principal for the present defendant. There was A 
judgmentiagainst the defendant, for seven hundred and thitty- 
two dollars and twenty-five cents, with interest, at ten per 1 
cent. per annum, from March, 1831; this being the amount J 
of the above note, with interest, from the date of its maturity. j 









OF THE STATE OF LOUISIANA. 


js in evidence, that a former note had been given by the Wasrsnx Dur. 
parties, in which they were bound in solido, for a sum, September, 1040. 
ds of seven hundred dollars, due by the defendant to sourrs,r. mc. 
payee of the note above stated; and the last mentioned matiellll ie AL 
3 was believed, by the witness, to have been given in re- 
al of the former one, but of this he is not sure. plaintiff fails to 
“It appears to us the court erred. The payment made by make out his 
“Mouton, is stated to have been effected for the defendant, in a, 
“thesingular. But there were two defendants, and nothing suited. 
hows that Mouton was, at the time, the agent of the person 5. vise it 
~ for whom he has brought the present suit. We must, there- did not appear 
"fore, consider the payment as made for both of the defendants. ‘hat the person 
ar ° ei f suing as agent, 
“The plaintiff has, in our opinion, not made out his case. was really such; 
Itis, therefore, ordered, adjudged and decreed, that the judg- por i 
ment of the District Court be annulled, avoided and reversed; debt due and 
lg- | and that there be judgment of non-suit against the plaintiff, — pet 


with costs in both courts. tiff, he was 
non-suited. 
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BOUTTE, F. M. C. 8 MARTIN ET AL. ' 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
LA FAYETTE, THE JUDGE OF THE SIXTH PRESIDING. 


wv oF 


The surety cannot require the creditor to sue the principal debtor, before re 
y _ sorting to him for payment. His remedy is, to pay the debt, and exer- 
cise the rights of the creditor against the debtor, to which he is subroga- 
ted by the payment, or proceed under art. 3026 of the Louisiana Code. 


A verbal agreement, to wait until the debtor can go to a certain place to 
procure money, with which to pay the debt, is not such a prolongation of 


~~ 


time, as will discharge the surety. 


This is an action against Andre Martin and Alexander 
Arcineaux, as joint and several obligors, with one Pierre 
Cyprien Arcineaux, on the promissory note of the latter. 
The plaintiff alleges, that Martin is liable as principal, and 
A. Arcineaux as security, and prays judgment against them, 
jointly and severally, for the amount of the note. 
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Waerers Dist. 


September, 1840. 


nourt® ®™: that he signed as surety, not as principal, but is no longe 
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The defendants severed in their answers. Martin admit. 
ted his signature, and pleaded a general denial. He wall 








wastis er at. bound, even as surety, because the plaintiff failed to instituig’ | | 





suit against P. C. Arcineaux, the principal, at the maturily’ 
of the note, or to secure his claim by mortgage or otherwise, , 
as he was expressly requested to do by this defendant, who 
was well aware of the drawer’s embarrassment; that the 































plaintiff expressly agreed with the principal, to give him fue and tol 
ther delay or prolongation of payment, stating, ulso, that hes’ } lenges 
never would bring suit in any court. That the principal “y then ot 
now insolvent, and for the reasons and grounds herein sta ) wenlies 
this defendant is not liable, as security on the note. vee P spoosib 

The pther defendant’s answer was the same in substance, ted, bu 

The defendant, Martin, propounded interrogatories to the” 9 '8!¥* 
plaintiff, requesting him to state whether or not this defens | Olean 
dant did not sign the note merely as surety, and whether he | ae of the 
(plaintiff) had not agreed, with the principal in the note, to 7} The 
give him longer time in which to pay it; and if he had not” Martir 
declared he never would sue the principal? 

The plaintiff answered, that when Pierre C. Arcineaux Voor 
bought his beeves, he offered the defendants as security, and 
he agreed, and did take them as such. He received the note. Cro 
in the manner in which it is signed. He considered A. Mar- 
tin as security, and responsible for the debt. 

To the last and principal interrogatory the plaintiff answer- say 
ed, that he called on Martin, and the latter advised him to’ Thi 
see the principal and get his money, or a new note with) % ment) 
good security. Arcineaux returned with him to Martin, and > § appeal 









proposed that he should wait three months for his money, as The 
he was about mortgaging his property to the bank, to get © @ neglec 
money. Plaintiff asked a new note, with security. Arci-  @ urged 
neaux replied, that he could only give him his own note, . § gation 
which he, plaintiff, refused, preferring to keep the old note, ~ Th 
but said he would give him three months, if he would give © ¥ Thec 
him a new note, with thesame security. Neversaid he would  § debtor 









not sue the principal, although it was not his intention todo se. 
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the witnesses stated, Martin asked plaintiff, if he had not 
en Arcineaux two months to pay the note in. The latter 
gered, he had given him two months, or time enough to 
oto New-Orleans and mortgage his property to some bank 
for_ money. 
r Pierre C. Arcineaux,‘the debtor, [having surrendered 
ty, was made a witness, ] says plaintiff came to him, 
god. told him, Martin would not continue security for him any 
jonger, that he wanted his money or a mortgage. Plaintiff 
then observed to witness, to go and do his business, que je 
\ wentient @ vous, and do not consider Martin any longer re- 
sponsible. They started to town to have a mortgage execu- 
ied, but it was agreed between them that no mortgage should 
be given; witness promising him that he was going to New- 


5 ) Orleans, and expected to make an arrangement with some 


of the banks. 
There was a verdict and judgment against the defendants. 


f Martin alone appealed. 


Voorhies, for the plaintiff. 


Crowand T. H. Lewis, for the appellant. 


Martin, J., delivered the opinion of the court. 


This is an action against two sureties on a note. Judg- 
} ment was given against both ee and Martin alone 
appealed. 

The defence of the appellant was, that the plaintiff had 
) @ neglected to sue the principal in the note, although earnestly 

# urged to do so; and that he had indulged him with a prolon- 
gation of the day of payment. 

The first plea was correctly disregarded. It is an idle one. 


' 9 Thecreditor generally requires security, to avoid suing the 


+ @ debtor; and the surety cannot require, before the creditor re- 
sors to him for payment, that he should sue the principal. 


bei 
135. 


Worrtan Dil 
September, 1840, 
BOUTTE, F. M. C, 


v8. 
MARTIN ET AL. 
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WesTErn Distr 


ci If he wished the principal to be sued, he must pay the + 
Seyeer teh. and then exercise the rights of the creditor, to which pa 
SerENy, AH ¢ ment subrogates him; or proceed according to the art. 309g 4 
mantix st at. Of the Louisiana Code, to be indemnified by the principal —‘Bithe 

The surety debtor. | 
cannot require . : n . 
the creditor to The prolongation of the time of payment, without the | 


a te consent of the surety, discharges him. None appears to haye | 
Seoereeet. ns been given in the present case. The plaintiff had two sub. } 
cool €b stantial sureties, on which, we believe, he implicitly relied; | 
exercise the for he frequently asserted, that it was not his intention to sue 
ga ei the principal. His conscience was probed by the appellant, 


debtor, to atich and he denied having granted any prolongation. Itis, how. 
rogate ° . . . . ' 

by the payment, ever, in evidence, that the principal having asked the plain- — 
Sor erode goss tiff to wait until he went to New-Orleans to procure the 


of the La. Code. money, and return with it and pay him, the plaintiff consented, | 


The jury do not appear to have considered this as out. 

weighing the plaintiff’s denegation, in his answers to the in- 

A verbal agree- 'errogatories. He had never intimated an intention to sue 
— aoe the principal. On the contrary, he had even denied it, and 
can go to a eer- every part of his conduct shows that he looked to the sureties 
so nag pe, for payment. 
which to pay the ~The judge’s refusal to grant a new trial, shows he | the 
aprolongationof was satisfied that justice did not require his interference | \ evic 


S32 o> eee ene ane 


83 


debt, is not such 

ime, as willdis- — 

abenge the sare- with the verdict. It does not, in our opinion, authorize ours, J her 
It is, therefore, ordered, adjudged and decreed, that the ¥ the 


judgment of the District Court, as far as it relates to the des J, ’ 
fendant Martin, be affirmed, with costs. ' 
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: LE BLANC 8. BROUSSARD’S HEIRS. Wesrrns Dist. 
bt, a hee! September, 1840. 
ee | {PPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF LAFAYETTE. “a ea 
id he party may have the testimony offered in court, taken down by the anteienaet 
ied. The judge has no authority, even at the request of the parties, do ai 
do this when the court has a clerk, except in a case where the party in- 
he ; iending to appeal, fails in getting the opposite party to make a statement 
~~ “of facts, then the testimoney taken down by him, in writing, will serve as 
~ ; a statement. 
_ | A statement of facts must be procured, by the party intending to appeal, 
it, { 7 necessarily, before the appeal is granted. 
vy. | An appellant neglecting to have a statement of facts made out, when the 
ei | testimony is not taken down by the clerk before the appeal is granted, 
bs! cannot claim any relief from this court. 
d. This is an action to compel the heirs of Theophile Brous- 
\- sard, among whom hissuccession was partitioned, to contribute 
- proportionally to make up the loss the plaintiff sustained, in 
le being evicted from a piece of wood-land, which had been set 
id apart as part of her share in the succession. She alleges 
8 she has sustained a loss of five hundred dollars thereby. 
The defendants pleaded a general denial, and deny that: 
ve | the wood-land, of which the plaintiff complains of being 
f evicted, was sold or set off to her; and if so, she must claim 


s, | hershare of the community between her and her late hus- 
} band, from the heirs of Francois Broussard, who caused all 
the property of Theophile Broussard’s succession to be sold. 
} The Probate Court decreed, that the plaintiff recover from 
y\ the defendants, jointly and severally, the sum of three hun- 

dred dollars, with five per cent. interest, and they appealed. 
1, | Thecase comes up on the pleadings, without any evidence, 
| statement of facts, or bill of exceptions. 

The clerk of the Probate Court certifies that he did not 
attend the trial, and that the Parish Judge frequently takes 
up probate cases out of the regular term; tries them, and 
takes down the evidence himself. That this case was deci- 
ded in December, and the judge died the beginning of June 
following. 

18 


- 


VOL. XVI. 












138 





LE BLANC 





vs. 
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REIRS, 






























Western Dist. 


September, 1840. that, at his request, the evidence adduced by the parties w 


CASES IN THE SUPREME COURT | 
Neveu, attorney of the appellant, filed his affidavit, 


taken down by the judge who tried the case, and who’ 


mised to make a statement of facts. That it appears, by th / 


certificate of the clerk, the judge has died since the trial 


been lost or mislaid, and cannot be found. ‘“ That the j 
after the trial, took time to advise, and it was some time after. 
ward before final judgment was rendered and signed.” 


this cause, and that the evidence or statement of tel | 


Crow, for the defendants, moved to dismiss, as there was 


no evidence in the record, or statement of facts, to enable the | 
o% F 


court to try the case. 


2. It will be seen that it was the appellant’s fault thal | 


there was no statement of facts, for it was not until after 


the parish judge’s death, which was six moths after the ae 


ment, before any application was made to have the transcript 
made out. 


Neveu, for the appellant, strenuously urged that the 
be remanded, to afford him an opportunity to have it properly 
tried and placed before the court, to be heard on the nieritg, 
He insisted that, whenever the justice of the case required it, 
this court had the power to remand for a new trial, and that 


in the present case, there was every reason and ‘motive f | 


remand. 


2. It wasno fault of the appellant that the testimony 


was not taken down, or a statement of facts made out. His 


counsel had urged the judge to do it, but he failed or ne- | 
glected, until he at last died without having made any. He 
insisted that the judge took a note of the evidence, andif it 


was lost, it was not the fault of the appellant. 


Martin, J., delivered the opinion of the court. 


In this case, the plaintiff and appellee moves to dismissthe 
appeal for want of the evidence on which the cause was tried, 
or a statement of facts. 


eo  « 


2 S-Bes 


aS 
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uae | 


| The case was tried before the probate judge, and judg- Wxsrzax Disr. 
. signed on the 10th of December, 1839. An appeal September, 1840, 
.e granted on the 28th of the same month, and in the fol- as sae 
1 lowing June the judge died. oe 
“The attorney who tried the cause states, in his affidavit,  uzma 
pat at his request the “ evidence adduced by the parties was 
taken down in writing by the judge who tried the cause, and 
that said evidence or statement of facts has been lost or mis- 


jaid, and cannot be found.” sian sil 


} The Code of Practice authorizes either partyto have the may have the 
: 5 ° one testimony offer- 
testimony, offered to the court, taken down in writing by the ed in court, tak- 
clerk. When this is done, there is no need of any statement clark, The je ion 
of facts) The judge has no authority, even at the request has no author- 


i ° ‘ ° ty to do this 
of one of the parties, to perform this service. If he were to even at the re ~ 


Bite : : : : uest of the par- 
doit, it would be of no avail, except in a case in which the den ota 


intending to appeal, should unsuccessfully apply to the court has aclerk 
Bie “site to make a statement of facts. In such a case, where deo saree 
the judge having a statement of facts to make, might give gs 5 
the testimony which he had taken in writing as a statement. getting the op- 
Some courts of probate in this state, have no clerk. In a = pon 
these, the judge may probably do whatever is to be done by 


ment of facts, 
the clerk, in the courts where one is appointed. The record ny taken down 























eg mak Ne 


SRERs. Bes. 2 


oe, 
~ 


then the testimo- 

‘ him in write 

shows, that in the court from whence this appeal is taken, ing vill exeass 
there is a clerk. The testimony not having been taken *“*e™e™ 

down by the clerk, this case cannot be brought before us 4 sstementof 

except on a statement of facts. Such a statement must be — b 

procured by the party intending to appeal, necessarily, before the party intending 

appeal is granted. Code of Practice, 602. Scott vs. Blanchard. ote bebre the 


SF Ff 








: 8 Martin, N. S., 303. : appeulis granted 
The appellant has asked of us to reverse the judgment, 

| ae: : An appellant 

eT and remand the case for a new trial, in order to afford him neglesting to 

i | the opportunity of having the case properly brought before cf fen ede 

i us, the death of the judge of probates having deprived him poo Han — 

of the means of doing so. taken down by 

If the appellant had lost the opportunity of bringing his - aan 

case before this court, by the death of the judge, he would rant pens 

e be entitled to relief, as every suitor may claim our aid, from this court 
y | when he has not deprived himself of it by his own laches, 








CASES IN THE SUPREME COURT 


Wesrenx Distr. The appellant having neglected to have a statement of 
Sehtembers1819- made, before the appeal was granted, had no longer 
waren, & son faculty of obtaining one afterwards. The death of they 
nemiss ‘er ar, bate judge, who lived six months after the appeal was grant. 

ed, caused him no injury. 


It is, therefore, ordered, adjudged and decreed, thatthe 
appeal be dismissed, with costs. 


WALTON & SON US. BEMISS ET AL. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF sf, 


- MARY, THE JUDGE OF THE SIXTH PRESIDING. 


Where a creditor at the foot of an account, in which he has a privilegeon 


the property sold, gives a receipt, stating he has “received payment by note 
payable at four months,” it is a payment of the account, and extinguishes 
the privilege. tid 


Where attacking creditors commence their revocatory actions aboutthe | 


same time, and use proper diligence, one shall not have exclusive privilege 
on the property fraudulently conveyed and recovered, simply because his 
suit was firstcommenced. The property must be divided pro rata among 
them. 


This is an action instituted the 10th April, 1835, by the _ 
plaintiffs, to recover from the defendants, Bemiss, Brashear & | 


Co., the amount of a note for the sum of nine hundred and 


eighty-eight dollars and fifty cents, being the amount of an 7 


account for the sale of a carriage and gig, sold by them to 
said firm, and dated the first May, 1834. 

The plaintiffs allege that they have a_ privilege on the 
carriage or its proceeds, which is worth six hundred and sev- 
enty-five dollars, but that in November, 1834, Bemiss, one of 


said firm, and insolvent, attempted to make a transfer and 7 


sale of it, ov his own account, to one Judson Harman, Milton 


Bea 
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"Johnson, and Joseph S. Tarkington, and actually delivered prrmeitne 
{he same to Harman in pursuance thereof. Ee 
They allege that said sale is null and void, as made with- W470" & sox 
"put consideration, and in fraud of creditors, to the knowledge semis xr at. 
> of the vendees, and pray that it be annulled, the carriage 
' gequestered, and they allowed the benefit of their privilege. 
"Harman pleaded a general denial, and averred that he pur- 
chased the carriage for a valuable consideration, from J. B. 
Bemiss, and in good faith. " 
On the 21st April, 1836, there was judgment by default 
: made final against the defendants, Bemiss, Brashear & Co., 
} for the amount of their note; and annulling the sale as to 
Tarkington and Johnson. 
The case was left open between the plaintiffs and Harman. 
At this stage of the proceedings, Dwight and Hartman inter- 


'. 1 ‘yened, and set up claims against the defendants Bemiss, 

{ Brashear & Co., alleging that the latter were in insolvent 
son | circumstances at the time of the sale of the carriage, and 
ne | that it is null; that the plaintiffs have no privilege y but hav- 
shes ing previously instituted suit against the present defendants, 


they (intervenors) should be preferred. They pray that the 
vendor’s privilege on said carriage be rejected, and the pro- 
ceeds of the sale of it held subject to their judgment. 

To this petition of intervention, the plaintiffs pleaded a gen- 
eral denial; but join in the alleged nullity of the sale to 
Harman, and insist on the enforcement of their privilege on 
the price of the carriage. 

Upon these pleadings and issues, the parties went to trial. 

The plaintiffs produced their account of sale of the carriage 
and a gig, of the Ist May, 1834, amounting to nine hundred 
and eighty-eight dollars and fifty cents; at the foot of which 
was the following receipt. 


& Fq F 


SEBe5 


“ Received payment by note, payable at four months, with the 
understanding that if the note is not paid when due, Messrs. 
Bemiss, Brashear & Co., are at liberty to give a city accept- 
ance, adding interest at six per cent. until paid. ” 


“M. WALTON & SON.” 


_ 
. 
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WesreaxDisr. There were many witnesses examined on both sides, toy 
September, 1840. ing the insolvency of Bemiss at the time of making 
wanton & sox of the carriage to Harman, and also to establish the cl 
A the intervenors. It was also shown that the intery 
instituted the revocatory action about the same time ae | 
plaintiffs commenced the present suit, and that both suite } 
were brought to the April term, 1835. The intervenore joit 
ed in this suit to dispute the plaintiffs’ right of preference, r 
From all the evidence, the district judge decided that th 
sale of the carriage was null and void ; that the =n 













allowed their privilege on the carriage, or its proceeds, w 

_ four bundred and seventy dollars, against Harman, and 
claims of the intervenors were dismissed. Dwight & Hart. 
man, the intervenors appealed. 















a | 


T. H. Lewis, for the plaintiffs, insisted on the affirmance e 
of the judgment. The plaintiffs were entitled toa privilege 
on the carriage, being the vendors, and should be allowed 5 
proceeds in preference to the intervenors. 


Splane, for the intervenors, objected to parole evidence i 
received to show the consideration of the note sued on. Ils 
consideration is not attacked as fraudulent, and the admis | 
sions of Bemiss, the insolvent debtor, are not evidence. The 
intervenors should be allowed and paid by preference, having 
commenced the revocatory action first. és 


Martin, J., delivered the opinion of the court. i 
' The plaintiffs sue on a note of the defendants, Be , 
Brashear & Co., given for the price of a carriage, and clait 
a privilege on the carriage as vendors. For this purpose, t 
brought i in the defendant Harman, who had purchased th 
carriage from Bemiss, his co-defendant, and they claim a 
rescission of the sale, ashaving been made in fraud of ¢ 
rights, as creditors of Bemiss, Brashear & Co., who they. 
allege were insolvent at the time of the sale, to the know. 
ledge of Harman. 
The plaintiffs had judgment on the note. 


it 
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agli ses 
Mab aight & Hartman now intervened, stating themselves W**T=8™ Disr. 
} becreditors of Bemiss, Brashear & Co., and also claiming September, AA, 
| thetescission of the sale of the carriage, on the same ground ——_ & son 
| gs the plaintiffs, whose privilege they oppose. They claim semen eit 
| the carriage or its price, to the exclusion of other creditors, 

_ of the ground that they had judgments against Bemigs, 
_ Brashear & Co. 

“Phere was final judgment recognizing the privilege of the 
plaintiffs, rescinding the sale of the carriage by their vendees, 
} and dismissing the petition of intervention. The interve- 
nors appealed. 

Their counsel has urged that the privilege cugii not to 
have been allowed. They show that the plaintiffs gave a 
receipt for the note, at the foot of the account, in payment of it. 

The plaintiffs’ counsel has replied, that the giving of a Wheres eredi- 
note for a debt, on an open account, is no payment of the debt. {°" pte 
This is certainly true, but nothing prevents the debtor and privilege on the 
creditor agreeing that the note shall bea payment. In this property sold, 
case the note was expressly receipted for, and taken in pay- pada that be 
ment. We have held, that the receipt of a note, for the b* “ MBI 
amount of an account, is neither payment or novation, but payable at four 
that the receipt of a note of a third person in payment of an payment coomatl' af te 
account discharges it. We are now called upon to say tsi and 
whether there is a difference between receiving the note of privilege. 
the debtor in payment, and the receipt of the note of another. 
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i! It does not appear to us there is any difference. The cred. 

ii itor has an interest in taking a note. It liquidates his debt, 
nr, facilitates his proof, and enables him to raise money by dis- 
”, count. It was for the creditor to consider whether these ad- 
°y, vantages were an equivalent for the release of the privilege. 
be, The debtor places himself, by giving a note, in duriori casu ; 
he punctuality is more rigorously required and exacted of. him. 
M1 The dread of a protest compels him to exert every nerve to 
i maintain his credit. If he has, or afterwards acquires, a 


claim against the creditor, he foregoes the right of offering 
_ compensation. On this consideration we conclude the priv- 
ilege was improperly allowed. The words of the plaintiff 
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Western Dist. 


September, 1840. 


= 
WaLTon & SON 


v8. 
BEMISS ET AL. 


Where attack- 
ing _ creditors 
commence their 
revocatory ac- 
tions about the 
same time, _ 
use proper dili- 
gence, a0 shall 
not have an ex- 
clusive privilege 

‘on the property 
fraudulently con 
veyed and recov- 
ered, simply be- 
cause his suit 
‘was first com- 
proper The 

must be 


Five vom ny saga 


CASES IN THE SUPREME COURT 


must be taken most strongly against him, and a discha 
and liberation of the debtor is favored. In dubiis sep 
quod minimum est sequimur. 

The intervenors and appellants claim a preference over the 
plaintiffs, on the ground that they are judgment creditop 
and that they instituted their revocatory action before that 
of the plaintiffs. Their suit was instituted in the month 9 
February, 1835, and that of the plaintiffs, the 10th of April: 
lowing. Both suits were brought to the same term of the Dj 
trict Court, and judgments signed on the same day, ata 
sequent term. We know of no privilege resulting from aj ! 
ment on moveable property, unless execution has ij 4 
thereon. In the revocatory action, the Louisiana Code, 
article 1972, provides that, “the judgment in this action, if 
maintained, shall be that the contract ,be avoided as to ity § 
effects on the complaining creditor, and all the Property ot 
money taken from the original debtor’s estate, by virtue there 
of,or the value of such property, to the amount of the debi, J 
be applied to the payment of the plaintiffs.” We think § ’ 
the fair and equitable meaning of the article is, that when ¥ 
creditors commence the prosecution of their rights about the } 
same time, and_use proper diligence afterwards, that one 
should not have an exclusive privilege on the property, sim. § 
ply because his suit was first commenced. It would beak 
unjust interpretation to give the law, in many cages. The 
case might be different, if it was apparent that one of the 
creditors had slept upon his rights, and neglected to et 
them with reasonable diligence. a 


It is, therefore ordered, adjudged and decreed, that the jud 
ment of the District Court be annulled, avoided and revere | 
ed, so far as it decrees that the plaintiffs, M. Walton & Son, | 
have a privilege, as vendors, on the carriage which was sold § 
to Judson Harman; also, so far as it decrees that said carriage § 
shall be given up, or the value thereof, to wit, four hundred § 
and seventy dollars be paid exclusively for the benefit i ! 
tiffs, and, also, in decreeing the dismissal of Dwight & Hart 
man’s intervention: And proceeding to give such judgm 
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q as ought to have been rendered by the District Court, it Wzsrznx Dist. 
jsordered and decreed, that Judson Harman do pay into court, Sepiember, 1840, 
without delay, the sum of four hundred and seventy dollars, pwrowr xan 
forthe use of the said plaintifis, M. Walton & Son and pe 
Dwight & Hartman, and judgment is given in their favor, nemiss er at. 
against him for that sum, which is to be divided between 

said Walton & Son and Dwight & Hartman, pro rata, the 

amount of the claim of Walton & Son being established by 

the judgment of the District Court, that of Dwight & Hart- 

man being established by the judgment of the same court, in 

the case No. 286, subject to such deductions as may be made 

from it, in case the note of J. H. Allen shall be decreed as a . 
+, § credit on il, or arecovery effected against John E. Carson 

‘ode, J and Thomas Johnson. The aforesaid judgment is affirmed 

nif | jnother respects, the plaintiff paying all the costs in this 


hi court, also, those of the intervenors in the court below. 
ly or 
101. 
debt, —_—_—E 

hiok 
yhen DWIGHT & HARTMAN Us. BEMISS ET AL. 
the f 

one APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 8T.: 
er MARY, THE JUDGE OF THE SIXTH PRESIDING. 

sim. 
ean 4 Persons who are not creditors of an insolvent debtor, may purchase and 
The receive transfers of his property after he is in insolvent circumstances, 
“the and it cannot be complained of by his creditors, when they appear to be 
ssert purchasers for a valuable consideration, and in good faith. 


But, if an insolvent debtor use the proceeds of sales of his property, in such 
a manner as to give a preference to one creditor over another, the law 


will interfere and correct it. 





Where a creditor receives a note from his debtor, to collect and pay him- 
self, he is bound to use due and proper diligence to collect it, or he will 


z 

Son, | 

sold | be charged with the amount. 
dred 

ain- 

arte 


. This is a revocatory action. The plaintiffs, who were 
creditors of John B. Bemiss, an insolvent debtor, instituted 
this their revocatory action against him and others, to whom 


19 VOL. XVI. 
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Western Dist. he made sales or transfers of his property, on the eve of insok 
Spiember,1840. vency, in fraud of them as bona fide creditors. They allege, 
aaa that being in insolvent circumstances, and indebted to them 
pay in the sum of six hundred and forty dollars, he sold and trang. — 
rmiss x at. ferred to one Judson Harman, a carriage worth four hundred 
and seventy dollars, with a view of giving him an unjust 
preference as a creditor; and also that he sold and conveyed | 
to Donelson Caffrey, John E. Carson, Milton and Thomag | 
Johnson, a slave named Henry ; and that these conveyanees 
were made for the purpose of defrauding them, and givi 
unjust preferences to others. They pray that these saleshe | 
annulled, and the property restored; that they have judg. | 
ment against Bemiss for the amount of their demand, and | 
that this property be sold to satisfy the same. i= 
The defendants, Milton Johnson and Caffrey, failed to | 
answer. Harman pleaded the general issue; and Carson | 
and Thomas Johnson, denied all fraud, and averred they 
were not creditors of Bemiss, but purchased the slave Henry, 
in good faith, and in the ordinary course of business, al 
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Bemiss, the principal debtor, admitted the execution of the mon 
note sued on, and averred it was given on a settlement, for | © 8. 
a’balance due the plaintiffs. He denied all fraud, andex» § the 
plained the several transfers of his property complained of. asid 

On the evidence adduced, there was a verdict against — 4. 
Bemiss for the amount of his note ; and against Harman for Alle 
four hundred and seventy dollars, the price or value of the 4] aece 
carriage ; and also against Carson and Thomas Johnson, for. F colle 
eight hundred dollars, the price or value of the slave; also, § mus 
annulling all the sales, and transfers. There was judgment, Sh 
on this verdict, against Bemiss, Harman, Carson and Thomas; 4 thos 
Johnson, and also against Milton Johnson, not included im 4 inso 
the verdict, and discharging Caffrey. Three of the dehame } den 
ants appealed. 1} 41 

The facts on which this case turns, are more fully explain ; 6 
ed in the opinion of the court. not 

Splane, for the plaintiffs, contended that the judgment’ bee 


“should be affirmed, being fully supported by the evidence. whe 
| val 
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- the law gives the complaining creditor the right to attack 
: - and bave annulled, all sales and transfers of property made 


the insolvent to one set of creditors or persons, in prefer- sweet te kihied 


] ‘ence of other and bona fide creditors. 


T. H. and W. B. Lewis, for the appellants, insisted that 


| jpwas only sales and transfers of the insolvent debtor’s pro- 


y, made by him to creditors, in preference of other credi- 


| tors, that can be attacked in this mode of proceeding. The 
} defendants, Johnson and Carson, not being creditors of Be- 


mise, the sale to them, of the slave in question, is good. It is 


1 not giving a preference to one creditor over others, but is a 
1 bona fide sale, and in the ordinary course of business. 


6, Louisiana Reports, 538. 
2, Johnson and Carson gave a good and valuable consi- 


' deration, in cash, for the slave, which was paid to Caffrey. 
) "hey, not being creditors, had the right to purchase, and the 
| insolvent had a right to sell his property for cash, as long as 

' he was in possession. What he may have done with the 
' money is another matter. It cannot affect the appellants. 


$. Creditors must show that they have been injured by 


4. The defendant is entitled to a credit for the amount of 


| Allen’s note, because the plaintiffs received it to collect and 
| account for the proceeds. They have neglected, or failed to 
' collect it, through their own fault or mismanagement, and 
must be charged with its amount. 


/$. In contracts by insolvent debtors, it must be shown that 
those who claim the benefit of such contracts knew of his 


} insolvency otherwise they are not liable. There is no evi- 
| dence that the appellants knew of the insolvency of Bemiss. 
1 4 Louisiana Reports, 256. Louisiana Code, 1980, 1979. 


6. If contracts with insolvent persons be onerous, they can- 


: not be set aside, unless the person who contracts with the 
} insolvent acted in bad faith, even though there may have 


been a design to defraud, on the part of the debtor, except 


| when the property has been-sold for one fifth less than its 
value. 


Idem., 1974-5-6. 
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MAN 
vs. 
BEMISS ET AL, 


- the transactions of their debtor, before they can set them - 
_ aside in the revocatory action. Louisiana Code, 1973. ‘ 
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MAN 
vs. 


Western Dist. 


September, 1840. 


—_————————— 
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Garland, J., delivered the opinion of the court. a 
The plaintiffs sue John B. Bemiss, to recover six hundred 4 
pwicar &uant- and forty dollars, with interest, due on two promissory notes, 
They, make Judson Harman and Milton Johnson, parties, 
bemiss Er 4% alleging that Bemiss was in insolvent circumstances, and 


that he had transferred to them, or one of them, a carriag 


of the value of about four hundred and seventy dollars, with 


a view of giving an unjust preference to them or some otherg 
of his (Bemiss’) creditors. They also made Donelson Caf. 
frey, John E. Carson and Thomas Johnson, defendants, 
alleging, that the former as the agent of Bemiss, or at hig 
instance, had conveyed to the two latter a slave named 
Henry, for the purpose of paying them a pretended debt, 
when in fact, Bemiss was not in any manner indebted to 
said Carson and Johnson. There are other allegations iq 
the petition, in relation to other property, which it is not 
necessary to notice, as all the litigation before us has been 
in relation to the carriage and the slave Henry. The plain. 
tiffs say, all the conveyances were made for the purpose of 
defrauding them, and giving unjust preferences to others, 
Caffrey and Milton Johnson filed no answer, and a judgment 


by default was rendered against them. Harman’s an 


swer is equivalent to a general denial. Thomas Johnson 
and Carson, in their answers, deny any fraud, they say they 
were not creditors of Bemiss in any manner, that they pur. 
chased the slave in good faith, for a valuable consideration, 
in the ordinary course of business, and their object was not 
to aid in giving an improper preference to any creditor. Be- 
miss, in his answer, says he signed the notes sued on, that 
they were given for balances due the plaintiffs, by himself, 
and the firm of Bemiss, Brashear & Co., on a settlement that 
took place a few days previous to their dates, in the’ course 
of which he made various payments to plaintiffs, and also 
gave them a note drawn by J. H. Allen, on which was due 
the sum of two hundred and fifty dollars, which they were 
to collect and place to his (Bemiss’) credit. He further says, 
that the payments, transfers, &c., made to his co-defendants 
complained of, were not made in fraud of plaintiffs rights, or 
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those of any other person, but were made as similar trans- Westen» Disr: 
fers and assignments were to plaintiffs,°for the purpose of S¢btember, 1840. 
. ened 


- discharging the debts he was owing. 


The jury rendered a verdict against Bemiss, for the sum 
of six hundred and forty dollars, and interest. They dis- 
charged Caffrey from all liability, and they further found 
against Harman, for four hundred and seventy dollars, the 

ice of the carriage, and against Carson and Thomas John- 
gon, for eight hundred dollars, the value of the slave. They 
say nothing about Milton Johnson, the other defendant, yet 
the court renders a judgment against him, and also against 
Bemiss, Harman and Carson, and Thomas Johnson, for the 
sums above mentioned, and discharge Caffrey from all lia- 
bility. From this judgment, Harman, Carson and Thomas 
Johnson have appealed. 

An inspection of the record, together with those in the 
casesof Walton & Son, against Bemiss, Brashear & Co., 
and others, and the present plaintiffs against them and 
others, which have come up with this, show that, at the trial, 
there was a continuation of the scramble and confusion, 
which commenced when the insolvency of Bemiss and his 


partners became known, and which accounts for some of ° 


the errors into which the court below has fallen. Harman 
is condemned to pay the value of the carriage, in two differ- 
ent judgments, signed on the same day, when the court had 
in one of them, decided that the plaintiffs had no claim upen 
it, and had dismissed their intervention on that ground. 

The evidence in the case, creates a strong impression on 
our minds, that the plaintiffs do not come into court with un- 
soiled hands, their notes being dated at a time when they 
say, themselves, that Bemiss was insolvent, and it appears 
by their receipt for Allen’s note, that they were endeavoring 
losecure something from the wreck, and obtain that prefer- 
ence for themselves, which they complain of so much in 
others. 

As we have in the case of Walton & Son, against Bemiss, 
Brashear & Co., just decided, reversed the judgment, and 
permitted the plaintiffs to come in with them, for their share 


DwicutT & HART- 
MAN 
ve. 
BEMISS ET ‘AL, 
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Westerx Dist. of the claim against Harman, the judgment against hisketss 
September, 1840. this case must be réversed, as it is not just he should pay, 


—_—_—_—_—_—_—_—_———— a 
DwIcuT &aart- LWICE. ai 


borg The plaintiffs specially state, in their petition, that Caregn 


seuss Er at. and Thomas Johnson were not creditors of Bemiss at the — 


Persons who 


are not creditors time Caffrey made the sale of the negro to them, and they — 


of an insolvent j i j 
oe om say the same. There is no evidence in the record to show 


purchase are they were creditors, or that they were interposed to give an 
“ceive ransters . 
of his property, undue preference to others, who were creditors. And admit. 


after he is in in- 
solvent circum- 


moe, sod it cao how the plaintiffs could recover without making the 
com- . ° . . 
plained of by his favored creditors parties to the suit. As the transaction ig, 


ate © presented to us, the evidence is insufficient to establish, 


be purchasers bad faith in Carson and Thomas Johnson; they appear to, 
for a valua- . ; ' 
ble considera- be purchasers for a valuable consideration, and we cannot 


— in good soree with the jury as to the correctness of their verdict, 


The purchase of the slave seems to have been in the ordina. 

ry course of business, and ought not, in our opinion, to be 

annulled upon the evidence now before us. A person in em- 

barrassed, or even in insolvent circumstances, may sell hig 

property to another, for a valuable consideration, but if he 

But if an in- USe the proceeds in such a manner as to give a preference to 

ate eter one creditor over another, the law will interfere and correct! 

of sales of his jt, but with that the purchaser has nothing to do, unless he 

ig leas PY party to the fraud, and interposed for the purpose of per- 
as to give a pre- netrating it. Louisiana Code, articles 1973—74-75-76. 


erence to one 


creditor Posen As this case must be remanded, it is necessary, to a correct’ 
will. interfere decision of it, that the effect of the receipt given by plaintiffs 


Myporrest it. to Bemiss, for Allen’s note, be decided. We are of opinion 


tor receives a that, if it shall appear, on the trial, that the plaintiffs have 
note from his oe . : 
debtor to collect used due diligence in endeavoring to collect that note, and 


eree tine, could not do so, then they are not to be charged with it ; but” 


oy Ana el if proper diligence has not been used, then they ought to be 
collect it, orhe Charged with it. If Allen was notoriously insolvent, @ 
vith ke nse? Inowledge of that fact will excuse them. 


“4 


It is, therefore, ordered, adjudged and decreed, that judg. | 


ment of the District Court be annulled and reversed, the | 





ling for the argument, that they were interposed, we donot, 
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yerdict of the jury be set aside, so far as they concern the Carved: 

defendants, Judson Harman, John E. Carson and Thomas sSepeember, 1840, 
Johnson. That a judgment be entered in favor of said Har- == 
man ; ; he having in the suit of M. Walton & Sonvs. Bemiss, —— 

Brashear & Co. et al., been condemned to pay the value of 10. aay 

the carriage, to said Walton & Son, and the plaintiffs. Itis mers. 

farther ordered and decreed, that as relates to the defendants 

Carson and Thomas Johnson, this cause be remanded for a 

pew trial, to be proceeded in according to law ; and as to the 

distribution of the amount to be collected from Harman, it is 

tobe made upon the principles settled in the suit of M. Wal- 

ton & Son vs. Bemiss, Brashear & Co. et al., in which these 

plaintiffs are intervenors: It is further ordered, that the 

plaintiffs pay the costs of this appeal. 


Se ee ae ee 
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MELANCON’S HEIRS 08. ROBECHAUD’S HEIRS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
8ST. MARTIN, THE JUDGE OF THE SEVENTH PRESIDING. 


On remanding a cause for trial, between the warrantors, the plaintiff, in the 
demand in warranty, may amend his answer so as to claim damages from 
his warrantor. The amended answer does not change the substance of 
his demand, or legal the recourse against his warrantors, 

| Under the old Civil Code, the party evicted will not be allowed, as damages, 
& proportion of the price of sale, equal to the quantity of land from 
which he has been evicted: But in assessing damages, when the sale 
is not cancelled, he is only to be re-imbursed the value of the evicted 
part, according to its estimate at the time of the eviction. 

When the court is unable, from the evidence, to assess the value of the 
evicted premises, it will remand the case for this purpose. 


This case involves a series of litigated contests, remarka- 
ble in the history of our jurisprudence, beginning in the year 
1819, coming down to the present time, and still pend- 

‘ing. This legal controversy has been prolonged from pecu- 
liar circumstances, until nearly all the original parties have 
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Western Dist. died off, and the second and third generations are destined 
” September, 1840. battle the glorious uncertainty of the law, to a sad conely 
“wetancon’s ‘and reap the bitter fruits of an unprofitable controversy, 
egg there is nothing left but a couple of arpents front, of poor la 
ropscuarn’s on the borders of the bayou Teche, to be received as the pr 
re of the victorious party, which remains a blighted and be 
monument of the unprofitableness of a protracted law 
The eminent counsel who were employed to conduct 
extraordinary case, in the outset of their professions, } 
labored and battled at the bar, until they have grown 
and become weary of legal strife, and one of them has reti 
on his ample fortune, to enjoy the comforts and blessings gf! 
a quiet life, while the other is elevated to the distinguished” 
station where law, justice and equity meet together, and 
dispensed with a view to end the bitter strifes and unprofi 
ble legal controversies of men. 
At the probate sale of the succession of Charles Melang 
deceased, in the Parish of St. Martin, in 1819, Dr. J 
Duhamel, became the purchaser of a tract of five arpe 


ments. When the first instalment became due, and su 
instituted torecover it, in 1820, Duhamel, finding he had 
made a bad bargain, resisted payment, on the ground that alg 
the formalities of law, in selling minor’s property, had t i, : 
been complied with, but was unsuccessful. See 10 Martin” 
225. 

This suit again appeared, because the judgment did not ex 
press the sum for which it was given, but this court saidt 7 
“judgment was valid, although the sum is not stated the in, 
when it appears in the record.” 3 Martin, N. S.,7. Them 
case now assumed a new form, in the person of Pierre Brow qpisttict | 
sard vs. Jean Duhamel, to evict the latter of the largest pe ) Pew opi 
of the five arpents of land, when the court decided, “ thata : Distr 
witness having an interest in the question to be determine y's hei 
and none in the event of the suit, the objection goes to biome origi 
credibility and not to his competency ;” and “ that purcham*mages 
sers under the same title, without partition, cannot prescribe # 20 
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teach other, by the lapse of ten years.” From the Wesreuw Dist. 
alment of a book of surveys, the plaintiff, Broussard, suc- September, 1840- 
in evicting Duhamel of three arpents of this land, ” ene 
e latter brought in the Melancons on their warranty. "SiS 
y attacked Broussard’s judgment in an action of nullity, oBEcmaup’s 
twas decided no action of nullity would lie against a —— 
nent of the Supreme Court, although instituted in the 
where the judgment was first rendered ; 2 Louisiana 
wis, 8. Pierre Broussard renounced the benefit of his 
judgment of eviction against Duhamel, but too late to be of 
ay service ; some other persons .claimed the land under 
ha him, although Duhamel was not put out of possession. 
PMelancon’s heirs now instituted suit for the last instalment 
“Pofthe price due by Duhamel, the latter set up the judgment 
. Holeviction, and prayed a rescission of the sale, to which 
Pihey offered the renunciation of Broussard, of all advantages 
and benefits under that judgment. The case was remanded 
m this court, without a decision on the merits, See the 
4 Louisiana Reports, 362. By this time, Duhamel 
gs dead, and his curator had leave to discontinue all claim 
damages against his warrantors, (Melangon’s heirs) for 
it Pike eviction, preferring to have the sale rescinded and get 
of a hard bargain. See the case of Broussard vs. Du- 
det al. 4 Louisiana Reports, 366. On the return of the 
tothe District Court, there was a judgment rescinding 
he sale of this land, and Melangon’s heirs appealed. The 
igment was reversed, and a new judgment given against 
Duhamel’s curator and surety in the original purchase, for 
heamount of the last instalment due of the price. See 7 
luisiana Reports, 256. A re-hearing was granted, and upon 
featrgument, the decision reversing the judgment of the 
District Court, rescinding the sale, was taken back, anda 
Opinion given, rendering judgment affirming that of 
tDistrict Court. See 11 Louisiana Reports, 317. Melan- 
N's heirs, now turned upon the heirs of Freme Robechaud, 
p original vendor of Melangon, on their warranty for 
Pamages. 
sribe 20 VOL. XVI. 
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Wasrenn Dist. Upon the issue thus made up, the district judged 
September, 1840. that the heirs of Robechaud, were bound to indem 
 wazamcon’s neirsof Melangon for all the expenses, losses and dame 
mane sulting from the eviction. To ascertain the gq 
ve. va ie 
monzcuaun’s damages, the price for which the land was sold at the pro. 
— bate sale of Charles Melangon’s estate, to wit, six thousand 
one hundred and fifty dollars was taken as the meagure of 
the damages occasioned by the eviction. rt. then 
decreed, that the defendants should pay three 
seven hundred and ninety-six dollars, the Proportion, w 
the price of the evicted premises bears to the ori 
with legal interest from the time the instalments of said 
price became due until paid, one thousand dollars the 
amount of fees paid counsel, and two hundred and seve 
four dollars costs; in all the gross sum of five the 
and seventy-one dollars and sixty-seven cents, with in eat ; 
- to be paid jointly by Robechaud’s heirs. They appeale ni . 
The case was argued by Mr. Voorhies, for the plain 


boom 


and appellees ; and by 7. H. Lewis and I. E. Morse, Ej ms | 


for the defendants in warranty. 
Morphy, J., delivered the opinion of the court. : 
The history of this case is a long one, and may be read byl us 
the curious in several volumes of our Reports. See 10 Mar 
tin, 225. 3 Martin, N. S.,'7 and 11. 4 Louisiana R 
362 and 366. 7 Idem., 286, and 11 Idem., 317. Suffice it 
state, for the purpose of the opinion, that Jean Duh 
having been finally evicted of three arpents of a tract¢ 
arpents of land, which he had purchased from theh 
Charles Melangon, the cause was remanded for the ag sess. | 2 
ment of his damages against his warrantors. The curstolimin 
of the estate of Duhamel, who had died before onlin 
proceedings were had in the case, prayed for and ¢ 
leave to dismiss the suit in relation to the prayer for dar 
and the judgment, allowing such dismissal, was affirn 
this tribunal, on an appeal brought up by the warrantors, 
On the return of the case to the District Court, in, 18% 
the heirs of Melancon, obtained leave to amend the ar 
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bh they had cited in warranty their vendors, the heirs Westenw Dist. 
[ je Robechaud. The case was then continued from SPiember, 1840. 
, 't0 term, until the fall term of 1838, when by leave of werewcon’s 
yuri, again granted, the heirs of Melangon filed an — 
pded answer, claiming damages of their vendors to the 
nt of twenty thousand dollars. Judgment having been 
d for a portion of the sum claimed, the warrantors 
igutention has been drawn to a bill of exceptions, to | penatty on cae 
fhe opinion of the judge a quo, overruling a motion to annul Son 
gn eet aside the order, permitting the heirs of Melangon to Disimite ta he 
Heiheir amended answer for damages. We think the judge der emand in war- 
Gd not err. In suits of this kind, there are as many issues amend tile ane 
sived as there are successive warrantors called in, and it cieim wamerss 
omary and convenient, before trying them, to await oe 
ile decision of the main issue in relation to the title. The ed answer does 
fy heirs of Melancon have been very slow and remiss, it is true, pareve « 
nhs proceedings, but their warrantors have been equally a 
», for they could have had the case set down at any time. —— his war- 
hie original issue, joined between them, was still pending 
andundecided. The dismissal of Duhamel’s claim for dama- 
gescould not affect or destroy that of the Melangon’s against 
(hel Own vendor, for the price paid or other damages suffer- 
@ Their amended answer did not change the substance 
fiheir demand or legal recourse against their warrantors ; 
Mor dnder their original citation in warranty, they could have 
fined, upon sufficient proof, every thing which the law au- 
izes n vendee, who is evicted, to recover of his vendor. 
4 Louisiana Reports, 138; Vascocu’s Widow and Heirs vs. 
| The amended answer then only sets forth in detail, the 
ges they expected to prove ; of this, the warrantors cannot 
co “ ne in. But we differ with our learned brother as to the 
asure of damages to be allowed in a case like the present. 
l¢land had been sold by the heirs of Melancon, in 1819, for 
x thousand one hundred and seventy dollars. He has Under the old 
0h lowed them as damages a proportion of this price, equal to as oS 
Pquantity of land of which they have been evicted. We will not be al- 


fid'in the old Civil Code, under which the sale to the Melan- ges: proportion 


wee 
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Wesrsrx Dist. ¢on’s was made, the rule we are bound to follow in a 
September, 1840° ing their damages. 








MELANCON’S 
HEIRS, 
v8. 
ROBECHAUD’S 
HEIRS. 
of the price of 
sale, equal to the 
uantity of land 
yaa which he 
has been evicted: 
But in assessing 
damages, when 
the sale is not 
cancelled, he is 
only to be re- 
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It provides, article 61, page 357, “itin, 
case of eviction of a part of the thing, the sale is not ca * 
the value of the evicted part is to be re-imbursed to the buy. ZB 
er, according to its estimale at the time of the. eviction; Pores 
not proportionally to the total price of the sale.” The | 
record contains no evidence of the value of the three arpenis 
recovered by Broussard in 1824. One witness only speaks _ 
of the value of the land; he appraises it at five hundred dol. 
lars the front arpent, at the time he was testifying, to wit, 
in 1840. 





































imbursed the It has been pressed upon us, by the counsel for the heirs of 
Sree tonerd- Melangon, that the price they obtained from Duhamel forthe J 
Site sine of the land, in 1819, should be considered as its value, and as giving J 
eviction. a correct measure for the damages they suffered in conse. | 
quence of the eviction. This we cannot do, for, independant 
of the positive rule chalked out for us in the law itself, wedo- 
not believe that the land was ever worth that price. The 
estimate of ifs present value, by a witness well acquainted — 
with the value of lands in this vicinity, shows that if at one 
time it was as valuable as pretended, it must have been ever 
since on the decline. The price obtained by the Melangon’s 
has always been considered as very high; and it is now al 
most a matter of juridical notoriety, that the collusive’ and 
fraudulent manceuvries between Broussard and Duhamel,had #) 
only for their object torid the latter ofa very bad bargain. Nay 
a Eg it has more than#nce been admitted at the bar, that the land 
from the evi- is at present of little or no value; what then were the three 9e | 


dence, to assess 
the value of the 
evicted premi- 
ses, it will re- 
mand the case 


for this purpose. 





arpents of it worth in 18247 we cannot say. Under such cir 
cumstances, we have thought it best to remand the case for 
a new trial, that justice might be done between the parties, 









It is, therefore, ordered, adjudged and decreed, that the » she 
judgment of the District Court be reversed, and that this, 4 ther 
cause be remanded, to be proceeded in according to law 5 ey cite 


the appellees paying costs in this court. 
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Westrny Dist. 
GUIDRY v8. GUIDRY’S HEIRS. _ September, 1840, 
——— 


: GUIDRY 
‘ppEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF 8ST. MARTIN. ve. 











































uy. F z fe GUIDRY’S HEIRS. 
and re an heir was not made a party to the proceedings in a settlement and 

The partition of the successions of his ancestors, he is not bound or liable, under 

ents 


the judgment rendered, for any of the shares or balances that may be 
aks 


decreed against him. 





render a partition valid and binding, all the parties to it must be cited or 





notified; and all the formalities prescribed by law must be pursued, to 
" authorize a judgment of homologation, and make it binding. 





. 
th 7 Before plaintiffs can issue a fieri facias, they must first notify their judg- 
; " | ment to the defendant. 


where a judgment of partition, decreeing a balance due by an heir to his 
4 co-heirs, has not been regularly notified to him, and he was not made a 
party to the proceedings had in making the partition, he will be entitled 
_ to a perpetual injunction against such judgment. 





_ This suit commenced by injunction, to stay an execution 
and sale, under a judgment of Joseph Guidry et al vs. Louis 
=e | Guidry, for one thousand one hundred and forty-two dollars, . : 
al. | Which the piaintiff alleges is null and void, for the following 
and | teasons : 
had |. 1. He never was cited, or appeared. 2. There was no 
Nay | issue joined by him, or any one authorized to appear for him. 
and | 8 It is an action of partition, and so far from his owing his 
ree ¥ ¢0-heirs any thing, they are indebted to him ; that he is enti- 
cir. J tled to a large balance against them on settlement. 4, Was 
for | never ciled to appear and answer their petition; there was 
8, | no judgment by default, and in fact he never knew of the 
4 existence of the suit. He prays for an injunction against the 
the a sheriff and Joseph Guidry, pére, and all the other plaintiffs 
) therein. He also prays that all the plaintiffs in that suit be 
W;] cited, and that he have judgment annulling said judgment 
and all the proceedings therein, and that the injunction be 
made perpetual ; that he be allowed to establish his rights 
and claims against his co-heirs, in the estate of his 


nae 
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Weertns Dist. deceased father and mother, and that a partition there 











































tively settled and partitioned, and homologated the 3d April, Q 
1835. That the plaintiff was a party to said proceedings, — 
and was represented by his said attorneys, who filed an J 
answer in the name of said plaintiff and others, and their agts 

are legal and binding. That the plaintiff being represented, 

presented all the claims he had at the time of making said 

partition. That upon the settlement of the community 
between Pierre Guidry, pére, and Marguerite Miller, the li 
plaintiff was indebted by note to said community in the sim = 
of two thousand dollars; had received from his mother, @ ; 
tract of Jand worth one thousand dollars, and purchased two i 
thousand eight hundred and nineteen dollars worth of pro- 
perty at a sale of the community; making an aggregate of 
six thousand and six dollars. That his share in said com: 
munity was four thousand two hundred and forty-one dol- 
lars, which leaves a balance due him of one thousand seven 
hundred and sixty-five dollars. That at the settlement of 
the estate of Pierre Guidry, plaintiff was entitled, as one of his \) 
heirs, to two thousand and fifty dollars. To be deducted, 
amount received from Major Baker, two hundred and four | \ 
dollars, and one thousand two hundred and twenty-five doe 


September, 1840. made. i 
Psi He further alleges, as grounds of nullity against this} jud Ja 
~ ment, that he was insolvent, and had made a surrender of } wt 
GUIDRY’S HEIRS. é : ¢ : ' . 
property to his creditors at the time that suit was brough 4 T 
and was incapable of standing in judgment. Syndics we, w 
appointed, settled his estate, and were discharged in May, » 
1833. ‘45 ae et 
The defendants plead a general denial. They aver, the ¥ 
plaintiff was cited in the suit of Joseph Guidry, pere, &é;. ’ b 
issue was joined by him, or one authorized to appear for him, 9 
and he actually appeared by Isaac L. & J. Baker, his attor, ] 
neys. ae \] i! 
That the estate of Marguerite Miller, his mother, was defiti. | : , 
|. 


lars and fifty cents, amount of note given by himself and wife: 
for purchases at sale of succession. Said amounts deducted, 
leave a balance of six hundred and twenty dollars, which 
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from amount due by him to the estate of Matguerite WsrzaxDuer, 
"Miller, leaves one thousand one hundred and forty-two dol- September, 184 
“Jars, That the judgment rendered in said partition suit, in aay sige’ 
"which the plaintiff was represented, now forms res judicata, cuar’s xis. 
That he cannot now avail himself of any plea or defence 
which he might have interposed in said suit. That he has 
mistaken his remedy ; he should have appealed, and not pro- 
ceeded by injunction. They aver that the injunction was 


























wrongfully sued out, is illegal and vexatious, and should 
acs be dissolved with damages against him and his surety, 
i On the trial the plaintiff offered in evidence, the suit of : 
ny —@ Louis Guidry vs. His Creditors, which was objected to, as res 
4 lJ inter alios acta, and because it was filed long before the 
i | decease of Pierre Guidry, pére, which formed the basis of the 
b 4 } action of partition. | 
, | The defendants offered in evidence several suits against 
ba the plaintiff to establish their demands, set up as matters of 
, 4 | account in the defence ; and also the power of attorney from 
the heirs of Pierre Guidry, pére, to J. L. Baker, dated 13th 
December, 1825. 
The testimony of witnesses was also taken, involving a 
‘ fi mass of evidence growing out of the transactions and settle. 
| 


ment of the two successions of Pierre Guidry and his deceased 

' wife, Marguerite Miller. These two successions were blended 

together. The power of attorney given by the plaintiff and 

| —_ some of the co-heirs, only authorized Baker to represent them 

in the settlement of Pierre Guidry’s succession. Baker died 

during the pendency of these proceedings, but had appeared 

under this power in both cases. His death was in 1830, and 

the final partition was made in 1835, in which the plaintiff 

is brought in debt for the sum of one thousand one hundred 

and forty-two dollars. He had never appeared, or was repre- 

\) sented in any other way than by Baker; and had, in the 

7 meantime, made a surrender, and took the benefit of the in- 
solvent laws. 

There was judgment against the plaintiff dissolving the 

injunction, and he appealed. 
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Weertux Distr. 7. H. Lewis and Morse, for the plaintiff and ap 
September,1840. urged the reversal of the judgment. 











si 

rite 
sumRY gt doll: 
curpay’s urine, . ? 20rhies, for the defendants, strenuousl y opposed the plains! jj) from 
tiff’s demand, and went into an examination of the accounts! and 
involved. He contended that Baker had a right to appear in’ judg 

the action of partition for the plaintiff, as his counsel, ang Be? 

that his acts were binding. | & the 

iB fave 

Morphy, J., delivered the opinion of the court. ol 7 due 

The plaintiff has sued out an injunction, to arrest the exe. © lyd 

cution of a judgment obtained against him, under the follow.” and 

ing circumstances: Pierre Guidry, the father of the parties"? f° 

to this suit, married twice, and had children by both mar” and 

riages. Marguerite Miller, his second wife, died in 182% ” his 
leaving a large estate, to be partaken between her husband’ ai tha 

and heirs. The plaintiff failed.in 1824, and placed on his 1 
schedule the heirs of Marguerite Miller, as creditors, for about : i 
two thousand dollars, which, he supposed, was the amount of ” 10g 
his indebtedness to the estate, after deducting the sum ace. anc 
cruing to him as one of the heirs. Pierre Guidry died in” the 
1825. Shortly after, the plaintiff, together with some of his — ; 
co-heirs, appointed Isaac L. Baker as their agent and attorney ~ fa 
in fact, “for the settlement of the estate of Pierre Guidry, ~ ¥ 
their father ; to collect and receive all such sums of money as ~ eb 


“ poy smea 


~ Root 


ee 


Pecneepeee aged heir may be coming to them from said estate, and to transact for, | 
no 
party to the pro- ~ and in their name, all such things as may be necessary for A 
tf 
ea eed por. liquidating such succession.” In 1827, defendants, as heits | ve 
tition of the sue- of Pierre Guidry by the first marriage, brought an action for of 
cessions 0 is | 
ancestors, he is the partition of their father’s estate, against their co-heirs of — 
not bound or lia- h d d e d t tt ti f ‘ th 
ble under the the second marriage ; and prayed, at the same time, for a tof 
judgment ren’ final liquidation of the community, which had existed be- 
aed, for any of $e 
the shares or tween Pierre Guidry and his wife. To this petition an an- 
balances wi 


may be PB swer was filed, by Isaac L. and Joshua Baker, whereupon, ? 7 8 
against him. = the parish judge, acting ex-officio as notary public, under an 
order of the court below, proceeded to a settlement of both 
the estates of Pierre Guidry and Marguerite Miller. From 
an adjustment of the accounts in said successions, it appeared 








jae: 
ng’! 
in’ 
ind © 


». SS & 


> ee a oe ae 





a 


© ite Miller, in a sum of seventeen hundred and sixty-three 
4 © dollarsand twenty-five cents, and was entitled to receive 
" from that of his father, six hundred and twenty-two dollars 
and ninety-one cents. 
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plaincit stood indebted to the estate of Margue- 


In his judgment of homologation, the 
below blended the two estates, and proceeded, as he 
it, ‘to regulate the final balances due to each of 


| the heirs of both estates, after compensating the balances in 
| favor of any of the heirs of either estate, by the amount found 
due from such heir,as debtor to the other estate;” he according- 
_ Jydecreed the plaintiff to pay to the other heirs, eleven hundred 
' and forty-two dollars and thirty-nine cents ; 


being the differ- 
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Western ist, - 


a 
onaeale EIRS. 


To render s 
Bnd binding. all all 


the parties to it, 
must be cited or 
notified ; and all 
the formalities 
ibed © 
moust be 












' and that due by him to the succession of Marguerite Miller, Phosie 
| his mother. 
) that plaintiff has taken out this injunction. 


a: iog on him, because he was never legally madea party to it; | 


' ence between the amount due to him, from ve father’s estate, raed to aut 


jad 
It is to arrest the execution of this judgment, ie “i 
The plaintiff urges in support of his action : 


1, That the judgment obtained by defendants is not bind- 


Before plain- 
tiffs can issue a 


-@ and that none of the formalities required by law, to render feri facias, th 
| the partition legal and final, have been observed. 


must first noti 


‘ their ita 
2, That the funds accruing to him from the estate of his tothe 


© father, after his failure, could not be applied to pay his debt 
| to his mother’s estate, from which he had been duly dis- 
| charged. 


It is clear, that the plaintiff has never been regularly made 


a party to the proceedings had in the estate of Marguerite 


Miller, his mother ; his power of Attorney to Isaac L. Baker, 
authorized the latter to represent him only in the settlement 
of the succession of Pierre Guidry, Sen. As to his rights in 


_ the estate of his mother, which had accrued before the filing 
_ ofhis bilan, the plaintiff could not stand in judgment to pro- 
| secute or defend them. 
| who alone could assert them, contradictorily with the other 


They had passed to his creditors, 


heirs. But, even admitting that Baker could have legally re- 


_ presented the plaintiff, in the partition of his mother’s estate, 
_ agcontended for by defendants, his powers were at an end in 


21 VOL. XVI. 
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Wasreax Dist, 1830, when he died ; and from all the proceedings had g 

Daptomber, 2010. em... sequently, before the notary who made the partition, it d 
ae not appear that the plaintiff ever received the written 

worpnrs wera. UICC Tequired by article 1269 of the Louisiana Code, to enable 


him to attend at the partition ; no process verbal seems ig | © 
have been drawn up, showing that any of the heirs wey } 


present ; nor does it appear that the plaintiff was summ 
" So, where a according to article 1296, toshow cause why the partition should 
eee eeeeting DOt be approved. The compliance with all these formalities 
Shaienes ~ oie ‘alone, could have rendered the partition final, and authorized 


heirs, has _ a judgment of homologation ; Louisiana Code, art. 1299, 


oe Ry - Ae, ¥ But, independent of all this, we do not find that the defend. 


od was not ants had entitled themselves toa fieri facias, by having theit 


the qoneedings judgment served on the plaintiff. This view of the subject, : 
Ro seliies, bs precludes the necessity of examining the other points in dia 


will be entitled cussion. 


toa perpetual in- 
junction against 


such judgment. 


It is, therefore, ordered, that the judgment of the court } 
below be reversed and annulled, and that the injunction 
taken in the premises, be made perpetual ; the defendants 
and appellees paying costs in both courts. 





